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THE ADMINISTRATION OF THE LAW IN THE 
INDIAN TERRITORY. 

The following from the case of George v. 
United States, 89 S. W. Rep. 1122, shows the 
condition of judicial affairs in the Indian Ter- 
ritory, and while this may be the limit of ju- 
dicial intelligence of its kind. it yet, neverthe- 
less, shows what the attorneys of that coun- 
try are subjected to and the need of state- 
hood, which need should be thundered in the 
idex at Washington, to waken the members 
of congress and the senators to the outrage 
they will be permitting if they do not make a 
state of the ‘‘twin territories.’’ The opinion 
is by Judge Townsend. 

The fifth assignment of error in the case 
referred to was as follows: ‘*The court 
erred in instructing thejury as _ follows: 
‘If the jury find from the evidence that 
there was one, two, or three or more or 
any number interested in the larceny of 
this horse and the defendant was one 
of them, why it would make no difference 
if the other parties were not indicted and 
here on trial.’’’ Judge Townsend remarked 
as to this instruction: ‘‘Under the fifth as- 
signment the court, in the instruction states, 
that if the jury should find one, two, or three 
or more were interested in the larceny, and 
the defendant was one of them, it would make 
no difference that the others were not indict- 
ed and on trial. We find no evidence in the 
record that authorizes such an instruction, 
unless we are to draw the inference that 
every one who associated with the defendant 
was athief. We think this instruction was 
prejudicial to the defendant.’’ The sixth was 
as follows: ‘The court erred in instructing 
the jury as follows: ‘Now gentlemen of the 
jury, if you find beyond a reasonable doubt, 
from the testimony in this case, that the de- 
fendant, Robert George, at the time alleged 
in the indictment or about the time next be- 
fore the finding of the indictment, conspired 
with others or combined with others and 
got up a kind of writing, an order 





or affidavit, and presented the party who 
had possession of the horse, claiming that 
it was his horse, and put in this proof 
that it was his horse and by means of the 
papers shown by the defendant that Tate 
went to the field and brought the horse up to 
him and he put a rope around the horse’s 
neck, claiming the horse was his own, and if 
you find he did this I instruct you that you 
find him guilty of larceny of the horse.’ ’’ 
The seventh is as follows: ‘‘The court erred 
in instructing the jury as follows: ‘Now, 
right on that I want to say again, if you find 
from the testimony, and if you believe from the 
testimony that the witness Tate, voluntarily | 
went and got the horse, and he was not in- 
duced to do this by the representation of the 
defendant, then his going and getting it 
would not be the defendant going and getting 
it. Under the state of facts it would be 
necessary for the defendant to take charge of 
the horse and move it, and if you find from 
the testimony that he put his rope on the 
horse and led him one step that would 
satisfy that part of the law called asporta- 
tion.’’’ The eighth is as follows: ‘‘The 
court erred in instructing the jury as follows : 
‘If Tate was induced to go and get the horse, 
if this man sent Tate after it by showing the 
papers and claiming he was the owner of it 
and Tate went and got the horse and brought 
it to him, then that is sufficient asportation 
of taking and carrying off the horse, but, if 
the evidence does not satisfy beyond a rea- 
sonable doubt that Tate was so induced to 
do this, by the representation of this defend- 
ant and the producing this order or affidavit, 
then in order to perfect the larceny, it would 
be necessary that after this he, the defend- 
ant, took charge of the horse and the horse 
was moved.’ ’’ The ninthis as follows: ‘‘The 
court erred in instructing the jury as follows: 
‘If the testimony of the witnesses was that 
he, the defendant, led the horse before he 
was arrested, if you belbeve beyond a reason- 
able doubt that that is true, that is sufficient 
carrying away of the horse to satisfy the part 
of the law that we call asportation, regard- 
less of going after the horse and bringing 
it.’ ’’ The twelfth assignment is as follows: 
‘‘Larceny among other things, consists of the 
unlawful taking without the consent of the 
owner, and the witness Tate, in this case, 
knew the horse did not belong to the defend- 
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ant, and under the law Tate was the bailee of 
the owner of the horse, and if he turned the 
horse over to the defendant, at the time not 
believing the defendant was the owner of the 
horse, but for the purpose of letting the pos- 
seman have an opportunity to arrest the de- 
fendant, then the defendant would not be 
guilty of the crime of larceny.’”’ Judge 
Townsend remarks, p. 1125: ‘‘It is certain- 
tainly apparent, from the testimony dis- 
closed by this record that this case con- 
tains some peculiar characteristics.’’ We 
are certainly inclined to agree with him. 

The editor of this journal has just returned 
from a trip of a month among the attorneys 
of northern Texas and the Indian Territory. 
The conditions in the Indian Territory we 
found deplorable. The attorneys we found 
as fine a lot of educated gentlemen as may be 
met with anywhere. ‘The larger percent were 
graduates of Yale, Harvard, Prinzeton, Michi- 
gan, Chicago, Columbia, Kansas, Missouri, 
University of Virginia, and many other col- 
leges. These, together with those who 
were not college graduates, will rank well 
with any of our state bars. There was but 
the one story everywhere of the impositions 
of congress in its administration of the judi- 
cial affairs of the territory. Though they 
have had some good judges in the past and 
even at present, they are the exception ; and 
and it is discouraging to men learned in the 
law not to be able to practice before a court 
which is not fully capable of comprehending 
the finer and more subtle points of the law not 
purely technical, and which make for more ex- 
act justice. Thesad part ofthe matter is that 
the conduct of those who should have the 
real welfare of the Indian Territory at heart 
should be responsible for such a result as the 
above record shows. It should shame them 
into decency and a proper consideration of 
the rights of the citizens of the Indian Terri- 
tory, and if there is any good reason why the 
time is not ripe for statehood, congress should 
at least be giving that consideration to the 
rights of a people whose burdens have been 
gathering and whic: cry aloud for relief. 
Years behind in their court work, and busi- 
ness interests lagging, the conditions would 
be a disgrace to congress but for the fact 
that ‘Shuman nature must bear the greater 
part of the disgrace and share it with man- 
kind.”’ 





NOTES OF IMPORTANT DECISIONS. 





EXECUTORS AND ADMINISTRATORS—RIGHT TO 
SuE IN Equity IN FOREIGN JURISDICTION 
WITHOUT QUALIFYING UNTIL AFTER SUIT IS 
FiLEp.—It seems now to be the settled rule in 
equity that a foreign executor may institute a 
suitin equity in a federal court to foreclose a 
mortgage beloaging to the estate of his testator, 
and if the bill is filed within the time allowed by 
the statute of limitations his subsequent taking 
out, before the hearing, of ancillary letters tes- 
tamentary or of administration in the local juris- 
diction will relate back to the date of the filing 
of the bill, not only for the purpose of qualifying 
him to maintain the suit, but also for the pur- 
pose of the statute of limitation. bis was the 
decision of the United States Court of Appeals 
for the eighth circuit in the recent case of Leahy 
v. Haworth, 141 Fed. Rep. 850. The court thus 
expresses itseif: ‘The question for consideration 
is whether the filing of the last amended bill by 
complainant without having secured his appoint- 
ment as executor in Nebraska until after the 
filing thereof is fatal to his right of recovery. In 
considering this question it should be borne in 
mind that complainant had an interest in the 
subject matter of foreclosing the mortgage in 
question even though he did not have a standing 
in court todoso. He was, by virtue of his ap- 
pointment in Great Britain, the holder and owner 
of the note secured by the mortgage, and hada 
duty imposed upon him by law to cvllect it. No 
appointment us ancillary executor in Nebraska 
could add anything to his legal title or to his 
right to collect the same. Such ancillary ad- 
ministration is required as a matter of public 
policy to insure the satisfaction of local creditors 
out of local assets before they are withdrawn 
from the state or turned over to the domiciliary 
administrator for that purpose. This policy is 
equally subserved, whether the appointment as 
executor actually occurs before or after the in- 
stitution of the suit, provided, only, that it shall 
be made before trial. From these considerations 
it is obvious that whether the appointment of an 
ancillary executor be made before the bringing 
of a suit or afterwards, but before the trial, is 
purely formal ani technical. From the authori- 
ties we think the rule is well settled in equity 
practice, however it may be at law, that an 
executor named in a will may file a bill in his 
capaci y as executor before probate of the will 
and maintain an action as such executor, pro- 
vided he secures probate of the will before the 
hearit g of the cause. Learned counsel for ap- 
pellant have favored us with no authorities sus- 
taining the opposite view; neither have we, in 
our examination found such. Accordingly we 
are constrained to hold that the fact that Haworth 
had not qualified as executor in Nebraska on 
June 28, 1902, the time he filed his last amended 
bill (he having so qualified later, on September 
20, 1902) is not a defense to the present action. 
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The qualification related back at leas to the date 
of filing the amended bill. The amended bill 
was filed two days before the statute of limita- 
tions would have barred the action. Whether, 
therefore, the amended bill related baca to the 
commencement of the action, which the authori- 
ties already cited indicate, is quite immaterial. 
The action in any event, was not barred by the 
statute of limitations.” 

The authorities fully sustain the court in its 
decision in the principal case. Thus, “tin the 
case of Swatzel v. Arnold, 1 Woolw. 383. Fed. 
Cas. No. 13,682, Mr. Justice Miller, had before 
him a similar question. In that case the plaintiff 
brought in Nebraska his suit as administrator to 
foreclose a mortgsge. His only right to sue as 
administrator r sted upon his appointment by 
the probate court of a county in the state of 
Kansas in which decedent was domiciled at the 
time of bis death. He held that the Kansas ad- 
ministrator might institute suit in the courts of 
Nebraska before taking out aacillary letters of 
administration in that state, and upon taking out 
such letters might by amendment show the fact. 
In that case he gives forcible reasons for the 
conclusion reached by him. He says: ‘The 
present plaintiffas administrator of the domicile 
had a right to receive for final distribution, the 
sum due on the mortgage. He had an inchoate 
right to be appointed administrator here, and if 
any one else had been appointed, that person 
would have been liable to account to him for 
what was in hand after paying the deb!s in that 
jurisdiction. * * * The incapacity of the 
foreign administrator not being radical so as to 
entirely deprive him of power to proceed with 
his cause, the fact of his taking out letters in this 
state was maticr which he might aver by oars 
ment and maintain his suit thereon. * * 
The impediment to the exercise of the ode 
powers of an administrator in a jurisdiction for- 
eign to that granting his letters is essentially 
technical and formal and should not be strained 
beyond its necessary application,’—citing Yeaton 
v. Lynn, 5 Pet. 224,8 L. Ed. 105. Judge Ship- 
man in Black v. Allen Co. (C. C.), 42 Fed. Rep. 
618, 624,9 L. R. A. 433, after quoting with ap- 
proval some of Mr. Justice Miller’s remarks in 
Swatzel v. Arnold, supra, says: ‘The court 
early found relief in cases of equity from too 
strict adherence to technicality upon the ground 
that ‘‘in equity a plaintiff may file a bill as ad- 
ministrator before he has taken out letters of 
administration, and it will be sufficient to have 
them at the hearing, which is not the case at 
law.” * * * Therefore in Humpbreys v. 
Humphreys, 3 P. Wms. 349, where the next of 
kin had brought a bill without administering, 
and the defendant demurred, -he Lord Chancel- 
lor allowed the demurrer and then permitted the 
complainants to take out letters of administration, 
which, when granted, he said, related to the 
time of the death of the intestate, and to allege 
the same by way of amendment or by supple- 





mental bill.’ In the case of Humphreye v. 
Humphreys (supra), « bill was filed by an ad- 
ministratrix as such. To this a p'ea was filed 
alleging that the taking of administration was 
subsequent to the filing of the bill. ‘The Lord 
Chancellor (according to the report) with great 
clearness, and not without some warmth in re- 
spect of the delay, overruled the plea, observing 
that the mere right to have an account of the 
personal estate was in the plaintiff, * * * as 
she was the next of kin and it was sufficient that 
she had now taken out letters of administration, 
which, when granted, related to the time of the 
death of the intestate, like the case of an executor 
before his proving the will, brings a bill, yet bis 
subsequent proving the will makes such billa 
good one, though the probate be «fter the filing 
thereof.’ In 1 Daniell’s Chancery Pl. & Pr. p. 
318, itis said: ‘If an executor, before probate, 
file a bill, allegirg that he has proved the will, 
such allegation will obviate a demurrer. He 
must. however, prove the will before the hearing 
of the cause, and then the probate will be suf- 
ficient to support the bill, although it bear date 
subsequently to the filing of it. In like manner, 
a plaintiff may file a bill as administrator before 
he has taken out letters of administration, and it 
will be sufficient to have them at the hearing.’ 
Chancellor Kent, in Doolittle v. Lewis, 7 Johns. 
Ch. 45. 11 Am. Dec. 389, in discussing a kindred 
subject, says: ‘If the party sues as executor or 
administrator, without probate, or taking out 
letters of administration, the taking them out, at 
any time before the hearing, will cure the defect, 
and relate back so as to make the bill good from 
the beginning. * * * In a light so merely 
formal is that omission viewed.’ Bates, in his 
work on Federal Equity Procedure (volume 1, § 
62), says: ,‘In equity a plaintiff may file his bill 
as administrator before he has taken out letters 
of administration, and it will be sufficient to have 
the letters at the hearing, which is not the case 
atlaw. Itis a general rule in equity pleading 
and procedure that facts which have occurred 
after the filing of the bill must be brought before 
the court by supplemental bill and not by way 
of amendment; but, 48 an exception to the rule, 
an executor or administrator appointed in one 
state may sue as such in another state and subse- 
quently take out letters testamentary or of ad- 
winistration ia the latter state, and set up that 
fact by way of umendment.’ In the case of 
Hodges v. Kimball, 91 Fed. Rep. 845, 34 C. C. A. 
103, the Cirevit Court of Appeals for the fourth 
circuit had before it the same question we are 
now consid ring, and after an exhaustive exami- 
nation and citation of authorities announced the 
rule in harmony with that already stated, to the 
effect that domiciliary administrators might in- 
stitute a suit at law in a foreign state without 
having first taken out letters of administration, 
and might afterwards secure letters of adminis 

tration in that state and by amendment to their 
original cause of action make the same appear 
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and proceed as if letters had been granted prior 
to the institution of the suit. The court in its 
opinion says: ‘It was virtually conceded in ar- 
gument that in an equity suit an amendment 
showing the subsequent taking out of, letters of 
administration could be made and the suit main- 
tained, but it was strenuously insisted that a 
different rule existed in the courts of law.’ To 
the same effect is the case of Henry v. Roe and 
Burnside, 83 Tex. 446, 18 S. W. Rep. 806; Iatch 
v. Proctor, 102 Mass. 351; Goodrich v. Pendleton, 
4 Johns. Ch. 549; Osgood v. Franklin, 2 Jobns. 
Ch. 1,7 Am. Dec. 513.” 





ConTRACT—Is A PARTY ASSIGNING REASON 
FOR BREAKING CONTRACT ESTOPPED FROM 
AFTERWARDS ASSIGNING DIFFERENT REASONS 
ON TRIAL OF THE CASE.—It is a wholesome rule 
of law that where a party assigns a reason for his 
conduct and decision touching the matter in- 
volved in the controversy, he cannot, after liti- 
gation has begun, change his ground and put his 
conduct upon another and different considera- 
tion. ‘This rule is pertinently illustrated by the 
recent case of Kansas Union Life Insurance Co. 
v. Burman, 14 Fed. Rep. 835, where the United 
States Circuit Court of Appeals for the eighth 
circuit held that where an agent for an insurance 
company, under a salary contract and for certain 
commissions, sends in his resignation to the com- 
pany, specifying the grounds thereof, in a sub- 
sequent suit against the insurance company for 
breach of the contract of employment, the plaint- 
iff is estopped from alleging other grounds as the 
cause of his resignation. 

The principle applied in this case has been ap- 
plied in other cases in the following instances: 
Davis v. Wakelee, 156 U. 8. 690, 15 Sup. Ct. Rep. 
555, 39 L. Ed. 578, where a bankrupt obtained his 
discharge, claiming that the judgment against 
him was not affected by it, it was held he could 
not, in a subsequent action on the judgment, 
deny its validity. In Davis, etc., Company v. 
Dix (C. C.), 64 Fed. Rep. 411, where it was held 
that the purchasers of a creamery repudiating 
the contract on the ground of fraudulent repre- 
sentations, could not thereafter set up an inter- 
polation in the contract. In Harriman v. Meyer, 
45 Ark. 40, where it was held that the defense 
that a tender was not made in ready money was 
not admissible where the prior objection was to 
to inadequacy of price. In Wallace v. Minneap- 
olis, etc., Elevator Company, 37 Minn. 465, 35 N. 
W. Rep. 269, where it was held that a bailee re- 
fusing to deliver wheat because claimed by an- 
other, could not afterwards refuse on the ground 
that the charges were not paid. In Harris v. 
Chipman, 9 Utah, 105, 33 Pac. Rep. 243, where it 
was held that a plaintiff rejecting title for want 
of administrator’s bond, could not be heard to 
object afterwards that letters of administration 
were not under seal. In Ballou v. Sherwood, 32 
Neb. 689, 49 N. W. Rep. 796, where it was held 
that title objected to because of pending litiga- 





tion, the purchaser could not afterwards object 
for want of seal on the deed. In Frenzer vy. Du- 
frene, 58 Neb. 436,78 N. W. Rep. 720, where it 
was held that where a party alleged his wife’s re- 
calcitrance as a reason for not executing a con- 
tract, he could not afterwards be heard to allege 
other reasons. 





JUDGMENT—PROCEEDING TO SET ASIDE JUDG- 
MENT OF NATURALIZATION MUST BE BY FORMAL 
COMPLAINT AND NOT ON MOTION, EVEN THOUGH 
BASED ON THE WRITTEN CONSENT OF THE ONE 
NATURALIZED.—It is now well settled that an 
order admitting an alien to citizenship is a judg- 
‘ment of the same dignity as any other judgment 
of a court having jurisdiction. United States v. 
Norsch (C. C.), 42 Fed. Rep. 417; Commonwealth 
v. Paper, 1 Brewst. (Pa.) 263; Ja re McCoppin, 5 
Sawy. 632, Fed. Cas. No. 8.713; Spratt v. Spratt, 
4 Pet. (U. 8.) 408, 7 L. Ed. 897; Stark v. Chesa- 
peake Ins. Co.. 7 Cranch, 420, 3 L. Ed. 391; Peo- 
ple v. McGowan, 77 Ill. 644, 20 Am. Rep. 254. 
This being so, such judgment must possess the 
same qualities as any other judgment of a court 
having jurisdiction, and, consequently, it cannot 
be set aside, except in some recognized lawful 
mode. But three modes are usually recognized 
by law. Tbese are, first, a motion made under 
some section of the statutes relating to civil pro- 
cedure, which motion must usually be made 
within a few months of the rendition of the judg- 
ment; second, by an action in equity; third, by 
an appeal to some court having appellate juris- 
diction over the subject. 

In the recent case of Jn re Tinn, 84 Pac. Rep. 
152, the Supreme Court of California set aside an 
order cancelling a previous order admitting peti- 
tioner, Walter Tinn, to citizenship, on the ground 
that the order of canceilation was made three 
years after the order admitting to citizenship, 
and on motion, without any written formal com- 
plaint, notwithstanding that the petitioner had 
consented in writing to the order of cancellation 
being made. ‘The court’s position that no judg- 
ment is of any validity that is not founded on 
formal complaint is clearly stated in the opinion 
as follows: ‘‘It cannot be successfully contended 
that the proceeding was, either in form or sub- 
stance, a suitin equity. No complaint, or other 
pleading, invoking the jurisdiction of the court to 
act against the defendant in the matter, was ever 
filed. A civil action can only be instituted by the 
filing of a complaint. Code Civ. Proc. § 405. 
Without such foundation for its action the judg- 
ment of a court of record is void, even though it 
be a court which has jurisdiction over the sub- 
ject-matter referred to in the judgment. If the 
record of the judgment alone were produced, the 
presumptions in favor of the validity of such 
records would perhaps require another court, in 
a collateral proceeding, to assume that it was 
based on a proper complaint. But here the en- 
tire record is before us, and it is shown that the 
action of the superior court was invoked by mo- 
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tion only, without any complaint or other written 
pleading. The rule is that a judgment so ob- 
tained is of no validity or force. Mr. Freeman 
says that in order to give a court jurisdiction to 
act ‘there must be « cause to be heard, and when 
the tribunal is a court of record, such cause must 
be submitted to it by a complaint in writing.’ 1 
Freeman, Judgts. § 118. Mr. Works, in his trea- 
tise on Jurisdiction, states the rule thus: ‘Juris- 
diction of the subject-matter is obtained by the 
tiling of such pleading or petition as will bring 
the action within the authority of the court.’ 
Works on Jur. p. 30, § 11. This rule is supported, 
and judgments so obtained declared to be void, 
by the following authorities: Spoors v. Coen, 44 
Ohio St. 497, 9 N. E. Rep. 132; Jordan v. Brown, 
71 Iowa, 421, 32 N. W. Rep. 450; Garretson v. 
Hays, 70 Iowa, 19, 29 N. W. Rep. 786; Dunlap v. 
Southerlin, 63 Tex. 38; Sheldon’s Lessee v. New- 
ton, 3 Ohio St. 499; Munday v. Vail, 34 N. J.Law, 
422; Beckett v. Cuenin. 15 Colo. 281, 25 Pac. Rep. 
167, 22 Am. St. Rep. 399; Young v. Rosenbaum, 
39 Cal. 653.”’ 

On the question whether the written admission 
of petitioner that the original order admitting 
him to citizenship had been procured through 
fraud and that he was willing that the said order 
of naturalization should be cancelled, the court 
said: **Not only was there no complaint filed, 
and no action begun to cancel the original order 
for fraud in its procurement, but the record 
shows affirmatively that the proceeding was not 
so considered in the superior court. ‘The record 
showing what there took place is as follows: ‘In 
the matter of the applications of certain persons 
to be admitted to become citizens of the United 
States of America. In this matter, upon reading 
and filing the annexed contents and admissions, 
and now on motion of R. ‘IT. Devlin, Esq., tbe 
United States Attorney for the northern district 
of California, and good cause appearing therefor, 
it is ordered that the certificates of citizenship 
heretofore issued to the hereinafter named per- 
sons, on the dates set opposite their names, as 
follows, towit: Walter Tinn, England, Novem- 
ber 19, 1902 (here follow eight other names and 
dates), be, and the same are, hereby cancelled 
and the order of this court admitting said here- 
inbefore named persons as citizens of the United 
States of America be vacated and set aside.” The 
consent of Walter Tinn referred to in the forego- 
ing record was the only writing produced relat- 
ing to his case. It was manifestly not presented 
as a complaint or petition to the court, but was 
merely filed in evidence in support of the oral 
motion made by the United States attorney. It 
was a paper purporting to be signed and ac- 
knowledged by Walter Tinn, in which he ‘admits’ 
that the order admitting him as a citizen and cer- 
tificate thereof ‘were obtained by false testimony 
and fraud,’ and ‘consents that the order so ad- 
mitting him as a citizen of the United States of 


America as aforesaid be vacated and set aside.’ 


Whatever force this document might have as evi- 


over ten years old. 





dence in an action or proceeding regularly be- 
gun, to prove en-allegation of fraud, it clearly 
was not intended, nor can it be considered 
as a substitute for a complaint against the 
petitioner. Even if it could be considered as 
an appearance to the motion and a consent that 
such motion be granted, it could not give the 
court power to act after the time had elapsed 
within which proceedings by motion could be in- 
stituted. It can only be considered. as effective 
for the purpose for which the record shows it to 
have been intended, that is as evidence in support 
of the motion then made to the court. As such 
it could have no effect whatever to give the court 
jurisdiction over the cause. In whatever light 
the record is viewed, it is clear that the court 
never obtained jurisdiction to make the orders 
under review, and it follows that they should be 
annulled.”* 





THE RIGHT OF AN INJURED EM- 
PLOYEE TO ENFORCE COLLECTION 
OF A JUDGMENT FOR DAMAGE FOR 
PERSONAL INJURIES AGAINST AN 
INSOLVENT EMPLOYER IN AN AC- 
TION AGAINST AN INSURANCE COM- 
PANY WHICH HAS INSURED THE 
EMPLOYER AGAINST CLAIMS OF 
THIS CHARACTER, UNDER WHAT IS 
KNOWN AS EMPLOYER’S LIABILITY 
INSURANCE. 





‘*Be thy intents wicked or charitable 
Thou comes’t in such a questionable shape 
That I will speak to thee.” 


Personal injury lawyers must have discov- 
ered that in recent years there has sprung up 
a potent, invisible resisting power behind the 
defense in damage suits, which did not exist 
in earlier times. This power is the result of 
the advent of the new branch of insurance, 
known as Employer’s Liability Insurance. 
This and similar insurance, while not un- 
known to the law of insurance, is nevertheless 
new, especially in this country. I believe 
that I am correct in claiming that the earliest 
American case directly dealing with it is not 
In the face of this, how- 
ever, either because of its great usefulness 
and popularity, or as a result of modern cen- 
tralizing tendencies, this kind of insurance 
has come into such universal use that, strictly 
speaking, it cannot be termed new or unde- 
fined by judicial authority. The usual pro- 
visions of its policies are as follows: That 
the company indemnifies the assured against 
loss from common law or statutory liability, 
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n consideration of the payment of a pre- 
mium (usually a very moderate amount) in 
actions by certain employees against the as- 
sured for damages for fatal or nonfatal inju- 
ries received by such employees on account 
of some default or neglect of the assured. 
The amount of liability is usually limited to 
$5,000 for injuries to any one person, and 
to $10,000 where more than one person is 
injured at the same time from the same cause. 
As a rule it is stipulated that the company 
may absolve itself of all further liability by 
paying to the assured these respective amounts 
as soon as a casualty isreported. Where this 
option is not exercised the assured binds it- 
self to notify the company, on blanks fur- 
nished by the company, of the happening of 
an accident, giving full details, and further, 
that if an a tion is commenced to immediately 
notify the company of it. The company in 
its turn agrees to take full and absolute charge 
of any claim for damages against the assured, 
and to either settle with the claimant out of 
its own funds, or defend against the action 
brought against the assured, in the name and 
on behalf of the assured, and to employ coun- 
sel at its own cost, and to take full charge of 
such litigation. It is further provided by the 
policy that the assured shall not settle with 
the injured employee, except at his own cost, 
without the written consent of the company, 
and that the assurcd shall not interfere with 
the litigation, but that he shall, at the request 
of the company, co-operate with it in defend- 
ing the action. It is further provided, 
among other conditions, that the company 
shall not be liable under its policy, in cases 
where the injury resulted from the nonobserv- 
ance of some statutory requirement providing 
for the safety of employees or persons, or 
where minors have been employed contrary to 
law. ‘The company also reserves the right 
to inspect the machinery or appliances used 
by the assured and to have the right 1o direct 
the making of such changes as it may deem 
necessary or in default thereof to cancel the 
policy. Finally the policy contsins a provis- 
ion to the effect that no suit shall be brought 
against the company, under the policy, ex- 
cept by the assured, and not by him until a 
judgment has been obtained against him, and 
that judgment actually paid by him. There 
are, of course, other provisions and conditions 
contained in the policy, but those mentioned 





are the most important, and these are couched 
in language peculiar to insurance policies, so 
that they cover considerable more space than 
I have used for them. 

It has been suggested, in connection with 
this kind of insurance, that it should not be 
permitted as a matter of public policy; that 
wherever such insurance is taken out and the 
premium paid the employer is likely to become 
indifferent to the safety of his employees, and 
that it is a sort of a license to tlie employer 
to be negligent. If it were shown in a given 
ease that there was such insurance, lawyers 
would argue to the jury, and perhaps legiti- 
mately, that the emplower had been willfully 
negligent ; that it was a matter of indifference 
to him whether any of his employees received 
an injury, because the damage for such in- 
jury must be borne by the insurance company. 
Such srgument, if permitted, might not be 
cause fora reversal of the judgment, but it is 
not the law. In the firs: place the liability 
of the insurance company is limited to a less 
amount than what the suitis usually for, but 
perhaps not to less than the usual recovery. 
Further, the insurance company as wel] as 
the assured, is interested in the safety of the 
employees and in preventing if possible the 
happening of accidents, and if anything, the 
two togetlier will be likely to be more vigilant 
in guarding the safety of employees than if 
only one, the employer were charged with 
that duty. Atany rate these objections have 
been wiped away by the authorities. 

In the case of K. C. M. & B R. Co. v 
Southern Ry. News Co.,! the question of the 
validity and nature of this kind of insurance 
was thoroughly considered by the Supreme 
Court of Missouri. In this ease the news 
company had indemnified the railroad com- 
pany against liability for damages in actions 
by certain employees of the news company, 
and it was claimed by the news company, 
among other things that the contract of in- 
demnity existing between it and the railroad 
company was void because the railroad com- 
pany could not insure against its own neg- 
ligence; that such contracts were contrary 
to public policy. Denying this claim, the court 
says: ‘‘But the contract in question is not 
with a passenger; it is not with a person to 
whom the company owed a duty as a common 
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carrier of passengers, nor does it in terms, as 
it could not in effect, relieve the railroad 
coinpany from any of its duties or liabilities 
as such. The contract is simply one of in- 
demnity, by which the news company agreed 
for a valuable consideration, to indemnify 
the railroad company against loss which the 
latter might sustain by reason of the duty it 
would incur to the news agent, as a common 
carrier of passengers, in carrying out the con- 
tract.’’ The Supreme Court of the United 
States, ? in speaking of this subject says this: 
‘‘No rule of law or public policy is violated 
by allowing a common carrier, like any other 
person, having either the general property 


or like any other person having either 
the general property or a peculiar in- 


terest in goods, to have them insured 
against the perils, and to recover 
for any loss from such perils, though oc- 
casioned by the negligence of its own ser- 
vants. By obtaining insurance, the assured 
does not diminish his own responsibility to 
the owners of the goods, but rather increases 
his means of meeting that responsibility.’’ 
In a subsequent case *® the same court says: 
‘*Nor are we disposed to review our decision, 
that common carriers can insure themselves 
against loss proceeding from the negligence 
of their own servants.’’ 

While in the great majority of the cases 
the principle as been applied to contracts of 
indemnity against damages for the loss of 
property, that it is equally applicable to like 
contracts against loss for injuries, has in very 
recent cases, been directly decided.* The 
Missouri court, in the case first referred to, 
quotes at length from the opinions of the 
cases cited, and finally it says on this sub- 
ject: ‘‘But it is alleged that these contracts 
are all repugnant to public policy, because by 
furnishing the assured with a fund with which 
to reimburse himself for losses caused by his 
own negligence, their inevitable tendercy 
or effect is to induce less vigilance or to pio- 
mote greater carelessness on his part. Pre- 
cisely the same reasoning would invalidate as 
repugnant to public policy, every species of 


usual 


2 Phoenix Irs. Co. v. Erte & W. Transp. Co., 117 U. 
S. 312, 29 L. Ed. 873. 

8 California Ins. Co. v. Union Compress Co,, 133 U. 
S. 387, 33 L. Ed. 730, 

4 American Casualty Ins, Cc. Case, 82 Md. 535; Bos- 
ton & A. R.Co. v. Mercantile Trust & Deposit Co., 38 
LL. R. A. 97; Trenton Pass. R. Co. v. Guarantor’s Lia- 

ility Indemnity Co., 60 N. J. Law, 246. 





fire or marine insurance. To the extent that 
a fire insurance policy affords an individual 
protection against loss, to exactly the same 
extent may it be said the assured will become 
indifferent in guarding against casualties 
from fire. * * Unless it be assumed as a 
postulate, that the mere possession of an in- 
demnity, will of itself necessarily, and in- 
variably produce negligence, it does not 
logically follow that such a policy or indem- 
nity is even incidentally or indirectly repug- 
nant to public policy. The indemnity in no 
way affects the liability of the assured to the 
person injured.’’ It will be noticed by 
reading the cases, that the Supreme Court of 
the United States, in the cases referred to 
treats this class of insurance as contracts or 
policies of re-insurance, which kind of insur- 
ance has for a long time been common be- 
tween insurance companies. This thought 
also throws light upon the question of the right 
of a third person, not privy to the contract, 
to inforce it, without first pursuing the origi- 
nal insuring company, with which the policy 
holder has dealt, as was done in the case of 
Johnson v. Phoenix Insurance Company. ° 
In this case the Phoenix Insurance Company 
was held liable to Johnson a policy holder of 
another company, to which the Phoenix had 
issued a policy of re-insurance. The com- 
pany with which Johnson had dealt had gone 
out of business, and it was held that the con- 
tract of re-insurance, existing between the 
two insurance companies, was a contract 
made for the beneiit of the policy-holders of 
the first insuring company, although these 
policy-holders did not know of the existence 
of this re-insurance until after loss had oc- 
eurred under the policies which they did 
hold. The case is well considered and many 
authorities are cited in the opinion. It is 
true that in the cases in which the Supreme 
Court of the United States treats these in- 
demnity contracts as policies of re-insurance 
the assured was a common carrier, and as 
such, an insurer of the things indemnified 
against; and it is also true that an ordinary 
employer is not an insurer against accidents 
to his employees, but to the extent that an 
employee can recover against his employer, 
for the latter’s negligence, this distinetion 
does not exist. To the extent that an em- 


5 (Wis.), 27 N. W. Rep. 414; Hunt v. Fire Under- 
‘writers (N. H.), 88 L. R. A. 514. 
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ployer can be held liable in damages for his 
negligence, he is an insurer as well as a car- 
rier of goods or passengers. If he were not 
he could not be held liable atall. The law 
compels every employer to indemnify his 
employees against his own negligence. This 
is insurance. If this beso, there is no reason, 
it seems to me, why the indemnity contract 
cannot be enforced, as a policy of re-insur- 
ance, by an employee who has sustained an 
injury, covered by the policy, and who can- 
not collect his claim from his employer be- 
cause of the latter’s insolvency or bankruptcy. 
This, however, is not the precise theory upon 
which the courts have enforced these policies 
in favor of injured employees. The question 
under consideration in this article; the right 
of an injured employee to enforce his claim 
against an insolvent employer, against an in- 
surance company, in the nature of,things, 
does not become material in many cases, be- 
vause, as arule, the principal defendant is 
perfectly solvent, and the injured employee 
is not interested in the carrying out of the 
insurance contract. No one is interested in 
this except the defendant who has become 
liable in damages by reason of injuries to a 
servant, and in suits brought by him against 
the insurance company upon the policy of 
indemnity, this question does not very often 
arise. The policy, as already stated, pro- 
vides among other things that the insurance 
company shall take charge of all claims for 
damage, and that it shall have control of all 
litigation instituted by the injured employee ; 
that it shall conduct all negotiations for a 
settlement with him; it forbids the assured 
from meddling with these matters, and that 
the assured shall not make a settlement with 
such employee, without the written consent 
of the company, except at his own cost; that 
the insurance company will do the settling if 
any one, and then there is a provision at the 
end that the insurance company shall not be 
ealled upon by suit or otherwise, to make 
payment, except by the assured, and not by 
him until he has actually paid the claim. 
This last condition, if literally carried out, 
in view of the former provision, that payment 
shall not be made except by the written per- 
mission of the insurance company, would 
amount to this: That the insurance company 


can escape all liability under its contract by 
simply refusing to give the required consent 





to make the payment. Such a condition, it 
seems to me, even if binding between the 
parties, would not be binding upon a third 
party for whose benefit the contract is made, 
and it certainly ought not be enforced ina 
case in which it appears that the assured is 
insolvent or has been adjudged a bankrupt, 
and whose property and means of making 
payment, even if the consent were given, has 
been taken away by judicial proceedings. 
The law ought not to be so powerless that it 
can be compelled to permit a corporation, 
otherwise liable, upon an obligation, to es- 
cape liability upon such a technical quibble. 
No one ought to be permitted to profit by the 
poverty or misfortune of another to the detri- 
ment of athird party. It will be said, and 
it is held in some of the cases to which I shall 
refer, that this contract of indemnity is solely 
between the employer and the insurance com- 
pany, and that if it is not carried out by the 
insurance company, or if it cannot be en- 
forced by the employer, the employee is in 
no worse position, than if no insurance con- 
tract had been made. This is true in a 
measure, except in cases where the insurer 
takes an active part in resisting the collec- 
tion of the employee’s claim, under which 
circumstances, of course, other considerations 
enter in, but aside from this feature, if the 
contract were in its effect only between the 
employer and the insurance company no 
court should undertake to read other pro- 
visions into it. Itis the province of courts 
to interpret and then enforce contracts, not 
to make them, however, in this connection it 
must not be forgotten, that it is said in the 
cases to which reference has already been 
made, that one of the reasons why tbis kind 
of insurance is held to be legal ana valid, is, 
that its object is to enable the employer to 
obtain means with which to discharge these 
damage claims. The very condition upon 
which liability is to arise, under the policy is 
in contemplation of an injury to the em- 
ployees, for which the employer is responsible. 
In the eye of equity, therefore, are there not 
three parties in the minds of the contracting 
parties at the time the policy is issued or bar- 
gained for, namely, the insurance company, 
the employer, the employee and him injured? 
And does not this contract present a state of 
facts from which. the law will conclude that 


the money paid by the insurance company 
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shall ultimately be an indemnity to the in- 
jured person? If it were not this, would or 
should this kind of insurance be permitted. 
Would or should the law tolerate it that a 
delinquent master openly trafficked in the mis- 
fortune and suffering of his servants, whose 
injuries are due to his actionable negligence? 
Should he be permitted to make his own mis- 
deeds, resulting in injury to those whom it is 
his duty to protect, a subject of speculation ? 
If he has this right, it is to say the least, 
carrying commercialism to such a point that 
‘frenzied finance’’ as compared with it fades 
into insignificance, and it is time that some 
Lawson raise his protesting pen against it. 
But let us listen to the voice of authority. 
The question of the right to maintain the 
action against an insurance company, under 
one of these policies, has been passed upon 
by the courts ina number of cases. The case 
of Cobb, Assignee of the Anoka Lumber Com- 
pany against the Fidelity & Casualty Com- 
pany,® seems to be the first decision on this 
question. In this case judgment was ob- 
tained against the Anoka Lumber Company 
by one Nelson, for injuries sustained as an 
employee of the lumber company. Before 
this judgment was rendered, the company 
made a general assignment for the benefit of 
its creditors. This was before the National 
Bankruptcy Law was passed. The assignee 
brought suit against the insurance company, 
and Nelson, the employee, intervened, and 
also garnisheed the insurance company. The 
insurance company denied liability to both 
upon the ground that inasmuch as the lum- 
ber company had not paid the judgment, no 
damage had resulted, and therefore the in- 
surance company was not liable for anything. 
In answer to this it is held in the case that 
the insurance contract was an indemnity 
against liability, both in its express terms 
and legal effect. This wastrue. The policy 
unlike later ones, did not contain the proviso 
‘*for indemnity against loss,’’ and it did not 
contain the provision at the end, to the effect 
that the insurance company shall not be 
called upon to pay until the assured has 
actually paid the judgment, but it seems that 
the court did not base its holding on the ab- 
sence of these provisions. After setting out at 
length the terms and conditions of the policy 
the court say: Thus we see, from the very 


630 L. R. A. 689 (Minn.) 





terms of (the instrument itself, that it is 
not merely {an agreement to indemnify the 
plaintiff against any act of the employee, but 
that in case of an accident of such character 
as to injure him, whereby a cause of action 
arises against the assured the insurer or com- 
pany will assume the liability. The company 
takes upon itself the settlement of loss, and 
the control/of all legal proceedings, and the 
assured is forbidden to settle any claim or 
incur any expense without its consent in 
writing. * * If the plaintiff is forbidden 
to settle a claim for an accident of this kind, 
we fail to see how it is imperative upon him 
to pay a judgment rendered against him upon 
such a claim,’as a condition precedent to his 
right to recover. The insurance company, 
by the terms of its own policy, has taken into 
its own hands the whole machinery for set- 
tling such claim. As said before, in this case 
the employee Nelson, intervened, and also 
garnisheed; the insurance company. It is 
therefore not_decided whether he could have 
maintained a‘direct action against the insur- 
ance company, for the court permits him to 
hold the fund for which the insurance com- 
pany is held liable, under his garnishment, 
and does not pass on the other question, aris- 
ing upon his intervention. 


This same method was pursued in the case 
of Fritchie v. Miller Ext. Co. 7 Theopinion 
in this case is very short. It may be said 
too that it appears that the policy was in 
terms an} indemnity against liability. The 


: cases Of American Employer’s Liability Co. 


v. Fordyce,® and Fidelity & Casualty Co. v. 
Fordyce, ® were very similar to the Minne-~ 
sota case, and in both of these cases it is held 
that the policies under consideration, were 
gssurances against liability. These last cases 


“were correctly decided on their own facts, 


but they can probably not be claimed as 
authorities in favor of the right of an em- 
ployee to recover under the later and more 
severe policies. The case of Hoven v. West 
Superior Iron & Sup. Co.,!° is almost identi- 
cal to the Minnesota case above referred to. 
The plaintiff Hoven had been injured, and 
recovered a judgment against the employer, 
and then garnisheed the insurance company. 


747 Atl. Rep. 351. 

862 Ark. 562. 
®(Ark.),-41S. W. Rep. 420. 
10 32 L. R. A. 888 (Wis.) 
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The contract in that case was by its unmis- 
takable terms one of indemnity against liabil- 
ity. Whether the court would have held it 
to be such in legal effect, if it had contained 
different language, can of course, not be 
known. Perhaps this is not so in the Min- 
nesota case, for the opinion in that case in- 
dicates that it is based rather upon the legal 
effect of the instrument, and the conditions 
contained in it, than upon its express terms. 
In a New York case, Embler v. Hartford 
Steam Boiler Iusurance Company,!! the 
question as to when an action might be main- 
tained against an insurance company did not 
come up as it did in these other cases. The 
facts inthis case were that one Provencia, an 
employee of the Paper & Pulp Company, the 
assured, was killed, and his legal representa- 
tives settled with the Paper & Pulp Company 
for $1,500, which was paid by the paper com- 
pany. Afterwards these same representatives 
assigned their supposed right of action under 
the insurance policy to Embler, who claimed 
that this right of action was the difference be- 
tween $1,500.00, paid by the paper company, 
and $5,000.00, the amount of liability as 
limited by the policy, and claiming that this 
insurance policy was made for the benefit of 
the employee. Embler’s claim is denied by 
the court. The principal opinion in the case 
is written by Judge Gray, and it seems that 

wo of the other judges concurred with his 
reasons. In this opinion, itis stated that Emb- 
ler could not recover because of want of priv- 
ity of contract. Undoubtedly the result of 
this decision is right, but I think the opinion 
gives wrong-reasons for a correct ruling. In 
this case there is a specially concurring opin- 
ion, written by Judge Parker, concurred in 
by three of his associates. In this concur- 
ring opinion the reasons for denying Embler’s 
claim is put upon the express ground that 
after the representatives of Provencia had set- 
tled with the Paper & Pulp Company, there 
was nothing to assign to Embler; that the 
policy of insurance was intended as an in- 
demnity to the employee and his representa- 
tives. This is the correct reason for denying 
Embler’s suit, and when all is said this is the 
majority opinion. The case has been cited 
in several instances as authority for the propo- 
sition that the insurance contract is solely be- 
tween the employer and the insurance com- 


1144 L. R. A. 512. 





pany, and that the employee has no interest 
in the policy and cannot enforce it, but as a 
matter of fact, in view of the holding of the 
majority of the court, it is authority in favor 
of that right. In the case of Fenton v. Fi- 
delity & Casualty Company,!? the physician 
who attended the injured employee brought 
a direct action against the insurance company 
to recover for his services. The assured in 
this case was insolvent and the insurance com- 
pany is held liable. In this case a distinction 
is made between a surgeon’s fee bill and an 
employee’s unliquidated claim for damages. 
It is held that the physician’s bill stands on 
the same footing with respect to the right to 
maintain an action against the insurance com- 
pany for the purpose of collecting it, as the 
claim of the employee, after it has been re- 
duced to judgment, against the assured. It 
is further held that though the policy in that 
case was by its terms an indemnity against 
liability, that it is also such in its legal effect. 

In the case of the Beacon Lamp Company 
v. Traveler’s Insurance Company,!* the em- 
ployee, Miss Bardzik, was injured. She 
brought an action, on account of such inju- 
ries, against the Beacon Lamp Company. 
The insurance company under its contract 
had charge of the litigation. Miss Bardzik 
recovered judgment for something over $6,- 
000. After this the lamp company was ad-— 
judged a bankrupt, and it was sought to 
enforce Miss Bardzik’s claim to the extent of 
$5,000, the amount limited in the policy, 
against the insurance company. The policy 
in this case contained all the severe stipula- 
tions mentioned above, and itis held: ‘‘1. 
That a contract by an insurance company to 
indemnify against loss from liability for dam- 
ages on account of personal injuries to em- 
ployees because of the negligence of the as- 
sured is not a contract of indemnity merely, 
on which suit could not be brought until the 
assured paid the judgment against it for per- 
sonal injuries toemployees, but in equity the 
insurer becomes the principal debtor to the 
injured employee. 2. That the insurance 
company contracted before the bankruptcy 
law to indemnify against loss from liability 
for damages on account of personal injuries 
to employees because of the negligence of the 
assured; provided, however, that no action 


1248 L. R. A. 771 (Oreg.) 
13 47 Atl. Rep. 579, N. J. Eq. 
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should lie thereunder respecting any loss, un- 
less brought by the assured himself to reim- 
burse him for loss actually sustained and paid 
in satisfaction of ajudgment. Held, that the 
provisions did not apply where the assured 
was forced into bankruptcy and payment of 
judgment against it enjoined. 3. Where an 
insurance company contracted to indemnify 
against loss from liability for damages on ac- 
count of personal injuries to employees caused 
by the negligence of the assured, an injured 
employee who has recovered judgment against 
the assured may sue the insurer in equity as 
the principal debt«r to compel payment of the 
full amount of the judgment, notwithstanding 
the insolvency of the assured.’’ 

The case of Bayne v. Atkins,!4 was a suit 
by the employee against the assignee of the 
employer and the insurance company. The 
policy in this case was one containing the 
provisions the same as in the Minne- 
sota and other cases, already mentioned, 
which for convenience may be termed “‘‘in- 
demnity against liability.’’ The policy also 
contained the usual provision that the insur- 
ance company might absolve itself of further 
liability by paying tothe employer a certain 
stipulated indemnity. This it seems was 
done, and then the employer went into bank- 
ruptcy. It was claimed on behalf of the em- 
ployee that the money paid by the insurance 
company constituted a trust fund, and that the 
insurance company had nolegalright to pay it 
over tothe employer. This contention is de- 
nied by the court for the reason that the con- 
tract of insurance was simply between the 
employer and the insurance company, and 
that the employee had no interest in it; that 
the contract was one of indemnity merely, 
and that at best no snit could be maintained 
upon it by any one except by the employer, 
and not by him until after the payment of the 
claim. The court seems to recognize, in von- 
nection with this sort of insurance, the ob- 
noxious features to which I Lave already re- 
ferred, and says at the close of the opinion: 
‘*If the usual result of insurance against lia- 
bility for damages respecting accidental in- 
juries to others, was to give money to the in- 
sured when he was not obliged to compensate 
the person injured, it would be for the legis- 
lature to say whether such insurance should 
be disallowed as contrary to public policy.’’ 


57 L. R. A. 791 (Mass.) 





It has also been held in a very recent Maine 
case, Fryes v. Bath, Gas & Electric Com- 
pany,!® that equity will not enforce the collec- 
tion of a judgment against an insolvent em- 
ployer in a suit by an employee against the 
insurance company upon a policy of in- 
demnity against loss. The policy in that case 
contained the provision that only the assured 
should have the right to maintain an action 
upon it after payment of the judgment re- 
covered by the employee. In this case the 
insurance company conducted the defense in 
the action under the stipulation in the policy 
giving it that right.!° 

Of course, whatever 1 might say for or 
azainst these varying decisions does not add 
toor detract from them as authorities for 
what they hold, but it seems to me that the 


16 59 I... R. A. 445. 

16 In the opinion the court distinguishes the most o 
the cases herein referred to and then says: ‘*Weare 
unable to perceive any ground upon which the bil 
can be sustained and the relief prayed for granted; 
the contract of the insurer was with the gas company 
to indemnify that company against loss from liability 
for damages on account of bodily injuries accidental- 
ly suffered by an employee and because of the negli- 
gence of the assured. The use of the word ‘indem- 
nity’ shows the object and nature of the contract 
which was to reimburse the assured against loss on 
account of such liability. There can be no reimburse- 
ment when there has been no losa. The contract of 
insurance contains nothing to show that it was the 
object or intention of the contracting parties that the 
insurer should guarantee the gas company’s liability 
for negligence to its employees, which was not a con- 
tract of insurance against liability, but of indemnity 
against loss by reason of liability. * * * In this 
cause, as we have seen, the contract was one of in- 
demnity, only it was not obtained by the gas com- 
pany for the benefit of its employees, but for its own 
benefit exclusively, to reimburse it for any sum that 
the company might be obliged to pay and had paid on 
account of injuries sustained by an employee through 
its negligence. Independently of the condition in the 
contract of insurance above quoted we should be 
compelled to construe this contract as one of indem- 
nity only. * * * But this provision puts an end to 
any question or doubt, if any there could be. The 
parties have expressly provided in the contract which 
they chose to make that no action shall lie against the 
company as respects any loss under thts policy unles 
it shall be brought by the assured himself to reim- 
buse him for loss actually sustained and paid by him 
in satisfaction of ajudgment after trial of the issue 
By reason of the unequivocal language of this provi 
sion the undertaking of the insurer was expressly lim- 
ited to the liability in action brought by the insurer to 
reimburse him for loss actually sustained and paid 
by him. There can be no doubt about the meaning 
of this language and no question about the right of 
the contracting parties to insert such a provision in 
their contract for the purpose of making clear the 
language, and limiting the liability of the parties or 
either of them.” 
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opinion in this last case shows an unnatural 
stubbornness which would be wholly beyond 
my capacity to properly portray, were it my 
privilege or purpose to do so, but ’tis said: 

* ?Tis with our judgment as with our watches, 

No two go just alike, but each believes his own.” 

A still more recent case than any of those 
mentioned, is the case of Sanders v. Frank- 
ford Marine Accident & Plate Glass Insur- 
ance Company.'’ ‘This was a suit in equity 
by an injured employee, after he had recov- 
ered judgment against his employer who was 
insolvent, against the insurance company un- 
der its policy. ‘The policy was one of the 
kind termed ‘‘indemnity against loss,’’? and 
it also contained the provision that even the 
assured should not have the right to maintain 
an action upon it until after payment of 
the judgment for damages. The opin- 
ion in this case is a complete review of 
the cases on the subject under consider- 
ation, and it is so replete with convinc- 
ing reason that it shows to be the product 
of a master’s hand. It is held that where an 
insurance company under its policy” takes 
charge of the defense, that this is an assump- 
tion of liability even if the terms and provis- 
ions of the policy in and of themselves did 
not amount to this, and even if the injury be 
one coming under the exceptions in the policy. 
The syallabus in the case is as follows: ‘‘1. 
If a policy of employer’s liability insurance 
provides that if suit is brought against the 
insured to enforce a claim on account of an 
accident covered by the policy, the insurer 
will, on notice thereof, take charge of the liti- 
gation in the name and on behalf of the as- 
sured, or settle it at his own cost, and the 
policy also provides that no claim shall lie 
against the insurer under the policy unless 
brought by the assured to reimburse him for 
loss actually sustained and paid by him in 
satisfaction of a judgment. The insurer af- 
ter taking control of proceedings in the suit 
against the assured who is insolvent, cannot 
be discharged of liability except by payment 
of the indemnity or settlement of the plaint- 
iff’s claim, reduced to judgment. 2. If em- 
ployer’s liability insurance provides that no 
claim shall lie aginst the insurer on the policy, 
unless brought by the assured to reimburse 
him for loss sustained and paid by him in 


772 N. H. 485, 57 Atl. Rep. 665, 101 Am. St. Rep. 
688. 





satisfaction of judgment, and that if the in- 
surer shall take control of the proceedings in 
an action to enforce a claim under a policy, 
he shall either pay the indemnity or secure 
the discharge of the insured, equity has juris- 
diction to compel the insurer to pay the 
amount of the insurance in satisfacton of 
judgment obtained by the employee against the 
insured, if the insurer has taken control of 
the proceedings, as provided for in the policy, 
and has continued them to final judgment, 
though the insured was then insolvent and 
unable to pay such judgment and had made 
no claim for insurance and had incurred no 
expense nor made any payment on account of 
the litigation.’’!§ 


18 Some of the more pertinent parts of the opinion 
are as follows: ‘‘But the insurance company agrees 
that upon notice of suit brought to enforce a claim 
for damages on account of an accident covered by the 
policy, they willdo one of two things; they will first 
defend against the proceedings in the name and on 
behalf of the assured, or settle same at their own cost, 
unless they elect to pay the full amount of the indem- 
nity to the assured. ‘This is the agreement in per- 
formance of their contract of indemnity, first, to de- 
fend, second, to settle, and three, to pay the assured. 
The last two plainly provide for the performance of 
the contract of indemnity before the assured has suf- 
fered loss in the sense of having been compelled by 
legal proceedings to pay damages so far as the agree- 
ment to defend involves the relief of the insured from 
the expense of such litigation, that agreement also in- 
volves the performance of the contract of indemnity 
by the assumption of the liability indemnified against. 
The sole question, therefore, is whether by the 
agreement to defend against the proceedings, the in- 
surers also agree to perform their contract by the as- 
sumption of the entire liability within the limits of 
the contract in a case where they have assumed the 
defense. If ‘defense’ means ‘to protect, to guard 
against attack’—in short to successfully defend—it is 
perfectly clear that the insurance company agrees to 
perform their covenant of indemnity against loss by 
assuming the liability. This is conceded, but it is 
claimed that agreement to defend against proceedings 
means merely to contest the suit to final judgment. 
While in a technical sense to ‘defend’ a suit is to 
contest it, the word ‘defend’ also includes the 
broader meaning, above suggested. (Webster’s Dic- 
tionary) Ifthe meaning were, as is claimed, merely 
to conduct the litigation until judgment should be 
rendered, no reason has een suggested why the pur- 
pose was not explicitly stated. Having entered upon 
the defense or suit, no way is perceived by which the 
insurance company could escape liability except by 
the settlement with the plaintiff or payment to the 
assured. The engagement is not merely to contest a 
suit to judgment, but to defend against such proceed- 
ings, meaning necessarily all proceedings in the suit 
founded upon the claim for damages against the in- 
sured. The judgment is a proceeding in such suit, as 
is also the execution efter final judgment. To pay is 
ordinarily the only defense open which will defeat 
further progress in the proceedings. * * * In this 
case the insurance company undertook the investiga- 
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In all the cases, it is held, and I think cor- 
rectly, that no action can be maintained un- 
der the policy of insurance until the question 
of damages has been determined and estab- 
lished by a judgment against the assured, 
except in a case in the United States Circuit 
Court for the district of California.!® This 
decision, however, rests upon a California 
statute, making the indemnitor and the in- 
demnitee, jointly and severally liable. This 
seems peculiar even under such a statute, be- 
cause the suit against an insurance company 
is in equity, and the action against the em- 
ployer is at law. ‘The insurance company has 
the right to have the amount for which it is 
to be held liable determined in due course of 
law, that is, assessed by a jury. This right 
is not taken away even where the employer is 
adjudged a bankrupt before judgment is en- 
tered, aud there is nothing in the bankruptcy 
law which conflicts with this right. The in- 
jured claimant does not become a creditor of 
the bankrupt’s estate, unless his judgment is 
entered before the adjudication, and he can- 
not liquidate and prove his claim in a bank- 
ruptcy court because that court does not ac- 
quire jurisdiction of unliquidated claims 
arising ex delicto.?® There is no reason, 
therefore, why an employee may not prose- 


tion of the case and after suit was brought assumed 
the entire defense by their counsel and conducted the 
same to final judgment. The present action is 
not one respecting loss by insured under the 
policy. The defendant’s contention that the 
assured have lost nothing because they have 
paid nothing may, so faras this case is concerned, be 
conceded. The proceeding is not even to enforce the 
agreement of the policy to assume liability, but the 
plaintiff’s case stands upon the legal result of the as- 
sumption of liability by the company, because they 
assume—in legal effect agree—to pay liability to this 
plaintiff to the extent of $5,000. Equity requires them 
to perform their agreement by payment to him. [It 
may also be conceded, though it cannot be decided in 
this case, that if the insurer had denied liability for 
any Claim arising out of the plaintiff’s injury or had 
refused to take charge of the suit, no action could 
have been maintained against them except by the as- 
sured, upon payment of damage after a trial of the 
issues. The defendant’s construction of the policy 
may, to this extent, be correct, but it has no applica- 
tion to the present case.’’] Part of opinionin brackets 
was disapproved by the United States Supreme Court 
in St. Louis Dressed Beef Co. v. Md. Casualty Co., 
Ady. Sheets, May, 1906, No. 11, p. 400. 

1° Moore y. Los Angeles Iron & Steel Co., 89 Fed. 
Rep. 75. 

20 Secs. 63a, 63b, National Bankruptcy Act, 1898; 
Brandenberg’s Law on Bankruptcy, Sec. 1005; Zn re 
Heichman, 4 A. B. R. 716; In re Yates,8 A. B. R. 69; 
Metz v. Railroad Co., 12 N. B. R. 559; In re Hen- 
nocksburg, 12 B. R. 481. 





cute his claim to judgment as though no 
proceedings in bankruptcy had been com- 
menced. Where the judgment is obtained 
before the adjudication, so that the employee, 
if he saw fit, could present his claim for al- 
lowance, yet he need not do so for the pur- 
pose of keeping his claim alive, because a 
discharge in bankruptcy is not a release of a 
judgment for a personal tort. In no event 
has the trustee in bankruptcy anything to do 
with the money paid by the insurance com- 
pany, for if the employee should present his 
judgment for allowance in the bankruptcy 
court, and if there is an indemnity policy, 
the claim will be regarded as secured by 
the insurance policy, and if the insurance 
money came into the hands of the trustee it 
would not go to the general creditors, but 
would be applied on the employee’s judg- 
ment. These considerations were not recog- 
nized in the cases in which the employer was 
a bankrupt. If they had been, a different 
conclusion would undoubtedly have been 
reached.? ! 

In the foregoing I have endeavored to 
refer to most of the cases which have dealt 
directly with the question under considera- 
tion, and it is probably true that under the 
provisions and stipulations contained in some 
of the policies, an action at law could not be 
maintained, except as provided in the con- 
tract, but when equity turns on its search- 
light, all inconsistencies and technicalities 
pass away like mists before the morning sun ; 
then the policy will be regarded as an indem- 
nity to the person injured, and as a contract 
made for his benefit. As such the law will 
enforce it, and in doing this declare: ‘‘Lex 
nemini facit injuriam.’’ 

M. C. Freerks, 

Wichita, Kan. 

21 Moses y. Traveler’s Ins. Co. (N. J.), 49 Atl. Rep. 
720. 





SAFEST APPLIANCES ABSOLUTELY. 





ST. LOUIS, I. M. & 8S. RY. CO. v. DAWSON. 


Supreme Court of Arkansas, Jan. 13, 1906. 


Evidence that a building near arailroad right of 
way was discovered to be on fire a few minutes after 
an engine passed is sufficient, in the absence of any 
other explanation of the cause of the fire, to justify a 
finding that it was caused by sparks from an engine. 


Evidence that a fire was caused by sparks from a 
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locomotive raised a presumption of negligence on the 
part of the railroad company. 


In an action against a railroad company for damages 
from a fire alleged to have been caused by sparks 
from a locomotive,an experienced engineer may testify 
as an expert as to the proper manner of handling an 
engine when passing combustible material. 


A railroad company is not absolutely bound to use 
the safest and best appliances to prevent the escape of 
sparks from its locomotives, but only to use reasonable 
care to supply the best and safest contrivances, 


McCuLtocnu, J.. This isan action against the 
railway company to recover damages caused by 
destruction by ‘ire of plaintiff's property, a lot of 
seed cotton stored in a house near the railroad 
track. It is contended that the verdict is not 
sustained by the evidence. The facts are similar 
to those in St. L,I. M. & S. Ry. Co. v. Coombes 
(Ark.), 88S. W. Rep. 595, and the principles of 
law aonounced in that case are controlling in this. 
The plaintiff introduced testimony tending to 
show that the house containing the cotton was 
discovered to be on fire a few minutes after the 
engine passed, and that there was no other evi- 
dence to explain the origin of the fire. The jury 
were justified, therefore, in finding that the fire 
was caused by sparks from the engine, which 
rai-ed a presumption of negligence and placed 
upon the defendant the onus of exonerating it- 
self. St. L.. I. M. & S. Ry. Co. v. Coombes, 
supra. It is not required that the evidence should 
exclude all possibility of another origin, or that 
it be undisputed. Itis sufficient if all the facts 
and circumstances in evidence fairly warrant the 
conclusion that the fire did not originate from 
some other cause. Crist v. Erie Ry. Co., 58 N. 
Y. 638. The testimony was conflicting as to 
whether defendant was guilty of negligence in 
failing to provide proper appliances to prevent 
the escape of sparks, or in failing to operate the 
engine with due care. We cannot say that the 
proof was insufficient to warrant a finding of 
negligence on the part of appellant. Itis claimed 
thatthe court erred in permitting a witness in- 
troduced by the plain‘iff to state his opinion as 
to the duty of a railroad engineer in the exercise 
of due care in handling an engine when passing 
combustible matter. The witness was shown to 
have been a practical engineer who was qualified 
by experience to testify on the subject. This was 
not erroneous. The inquiry was ss to whether 
the engineer was guilty of negligence in the 
operation of his engine, which is alleged to have 
caused the fire, and it was competent to show by 
Opinions of men experienced in the operation of 
railread locomotives the manner in which the 
same should be properly operated in order to 
prevent the emission of sparks when passing 
combustible matter. The court removed all 
possible prejudice improperly resulting from this 
evidence, by giving the following instruction 
asked by defendant: ‘*The court instructs the 
jury that, unless it is shown from the evidence 





that the engineer in charge of said train knew, 
or in the exercise of ordinary care should have 
known, that there was stored in the said cotton 
house loose cotton or other highly inflammable 
material, it was not his duty to shut off hissteam 
in approaching or passing that part of the track 
along which said house was situated, and he was 
guilty of no negligence in failing so to do.” 
The court gave the following instruction, over 
the objection of the defendant, and the giving of 
the sare is assigned as error, viz.: ‘The court 
instructs the jury that railway companies, being 
authorized by law to use steam in the operation 
of their trains, are bound to use locomotive 
engines which are of the safest construction for 
protection against the communication of fire 
therefrom to property alorg the lines of their 
roads, and to supply them with the best ap- 
proved appliances and contrivances used to pre- 
vent the escape of sparks and coals therefrom to 
the endangering of the property of others, and 
to use them upon the road with such care and 
diligence as would be exercised by skillful, pru- 
dent, and discreet persons having the contro] and 
management (f them, and a proper desire to 
avoid injury to the property along the road. The 
failure to use such locomotive appliances and 
contrivances, and such care and diligence, on the 
part of the companies, will be negligence, and 
will subject them to recovery for damages ov- 
casioned thereby, provided they occur without 
the contributory negligence of the owner of the 
property injured or destroyed.’’ The objection 
urged agaihst this instruction is that it imposes 
upon the railroad company the absolute duty of 
supplying its locomotives with the best approved 
appliances in use to prevent the escape of sparks, 
instead of only exercising reasonable care in pro- 
viding such appliances. ‘The objection is well 
founded. A railway company is, by ite charter, 
vested with a right to operate its railroad, and is 
not an insurer of propery along or near the line 
of its road, nor of the safety and perfection of 
the appliances adopted to prevent the escape of 
fire from its engines. Its duty is merely to ex- 
ercise reasonable care to provide the best and 
sifest approved contrivances in use to prevent 
the escape of fire, and is only liable for a neg- 
ligent failure in this respect. There may be 
several different kinds of such contrivances in 
use by railway companies, and there may be an 
honest difference of opinion among those compe- 
tent to judge of the matter. as to which is the 
best and saf«st. It is conceded by all that none 
of such appliances will absolutely prevent the 
escape of sparks under all circumstances. The 
railway company is only bound to exercise 
reasonable care in the selection of such approved 
appliances from those in use, and is not neces- 
sarily guilty of negligence because the kind se- 
lected proves in the end not to be the best. Of 
course, it is competent to show what is the best 
in order to establish the fact whether or not there 


has been negligence in making the selection, but 
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it does not necessarily follow, as a matter of law, 
that the failure to select the best establishes neg- 
ligence. St. L., I. M.&S. Ry. Co. v. Coombes, 
supra; Lesser Cot. Co. v. St. L., I. M. & 8. Ry. 
Co., 114 Fed. Rep. 133, 52 C. C. A. 95; Rosen v. 
Railroad Co., 83 Fed. Rep. 300, 27 C. C. A. 534; 
Hagan v.Railroad Co., 86 Mich. 615,49 N. W. Rep. 
509; Flinn v. N. Y., ete., Ry. Co., 142 N. Y.11, 36 
N. E. Rep. 1046; 3 Elliott on Railroads, p. 1898. 
We are therefore of the opinion that the giving 
of this instruction was erroneous. It is true the 
instruction follows the language used by this 
courtin Railway Company v. Fire Association, 
55 Ark. 103.18 S. W. Rep. 43, but in that case an 
instruction of the trial court was not under dis- 
cussion, and the effect of the evidence in support 
of the charge of negligence was being discussed. 
The language used therein was a statement in 
general terms of the duty of the company to ex- 
ercise care in the construction and operation of 
ts trains; it being shown by the undisputed 
evidence in that case that the locomotive from 
which the fire escaped was in bad condition, and 
was provided with no contrivances for the pre- 
vention of the escape of sparks. The question 
now presented in the case at bar was not before 
the court in that case, and was not discussed in 
the opinion. The language used in that case, 
with reference to the undisputed facts therein, 
was not applicable in this case as an instruction 
to the jury upon the conflicting testimony intro- 
duced. It wasin conflict with the instructions 
on the subject given at the instance of the de- 
fendant, and was calculated to mislead the jury. 
Railway v. Aven, 61 Ark. 155, 32S. W. Rep. 500; 
Fordyce v. Edwards, 65 Ark. 101, 44S. W. Rep. 
1034; Goodell v. Bluff City Lumber Co., 57 Ark. 
203, 21S. W. Rep. 104; Fletcher v. Eagle, 74 
Ark. ——, 86 8. W. Rep. 810; St. L. & N. Ark. 
Ry. Co. v. Midkiff, 74 Ark. ——, $75. W. Rep. 
446. 
For the error in giving this instruction, the 
judgment is reversed, and the cause remanded 
‘for a new trial. 


Nore.—Duty of Railroads to Use Safe Appliances 
to Prevent Fires.—We call attention to this case par- 
ticularly because of the requirement of the law as to 
such appliances as a railroad should furnish to pre- 
vent accidents. So many instances occur in whieh in- 
structions are given which require a railroad to fur- 
nish the best approved appliances, when in fact the 
law requires a railroad company to use reasonable 
care in providing such appliances. The law ought to 
be based upon common sense practicability, and 
every lawyer ought to consider the practical results 
of his instructions. If the instructions in the princi- 
pal case were to be the law the community would 
have to pay twice the freight and passenger rates now 
charged to keep up withsuch requirement. New and 
better appliances are so constantly being introduced, 
that a railroad would scarcely be equipped with one 
when a new and better one would be introduced, and 
yet the old would be one of the best. 

All the questions in the principal case are carefully 
considered and are constantly being applied, but the 





particular one we have called attention to seems most 
often lost sight of. Probably the reason for it lies in 

the fact that the law requires the highest degree of- 
care to be used in preventing accidents, but it must 

be understood that all law must be seasoned with the 

practical use to which it is to be applied. If a rail- 

road company has shown reasonable care in securing 
the best and safest appliances, then it ought to be re- 

garded as having done its duty, but it would be ex- 

pected to advance with the times and not to be lag- 

ging in the rear. 

In the case of Flinn v. N. Y. Cent. & H. R. R. Co., 
142 N. Y. 11, 36 N. E. Rep. 1046, it was held that the 
railroad company was not negligent in not supplying 
all its 1,000 engines with an improved spark arrester 
four years after it came into use. In Illinois the su- 
preme court sustained the proposition that the appli- 
ances to be used by a railroad company to prevent 
fires from locomotives must not only be the most im- 
proved, but must also be kept in the best running 
order, and the manner of running the engines must 
be free from negligence on the part of those in charge. 
Chicago & E. I. R. Co. v. Goyette, 183 Ill. 21, 24 N. E. 
Rep. 549. Still the Supreme Court of Iliinois would 
not hold the railroad company liable if it had shown 
reasonable diligence in supplying itself with the most 
approved methods and in the use of uch diligence, 
had not been able at the timein g” «con to have sup- 
plied the particular engine in ¢ -stion with the most 
approved method. Herein li . the distinction which 
must be kept in view, and tuere will be fewer errors 
in the instructions than with only a half view. 

We have been calling attention to the fact that case 
law is getting such a hold on our lawyers and judges 
that the practical principles are being lost sight of 
which goto make up the entire formula to prescribe 
for justice. It was held in the case of Missouri Pacific 
Ry. Co. v. Texas & P. Ry. Co., 41 Fed. Rep. 917, thata 
locomotive which threw sparks to the height of fifty 
feet and to a distance of 100 to 150 feet, was not 
equipped with a proper spark arrester. In order to 
keep railroad companies up to date in the use of the 
best appliances it ray be shown that other roads are 
using better spark arresters. Carley v. N. Y., 0.& W. 
Ry. Co., 48 Hun, 619. The rule in this respect is ably 
presented by the Supreme Court of Illinois in the case 
of T.,. W. & W. Ry. Co. v. Corn, 71 Ill. 496, and re 


-quires the use of the most approved machinery, but 


not the best known that mechanical ingenuity can de- 
vise and construct, whether approved or even un- 
known, or perhaps beyond the means of being known 
by the use of all reasonable efforts. Tobe approved, 
such appliances must not only be constructed, but so 
far used as to be approved over others, before a com- 
pany may be required to adopt them. The company 
is not bound to try the patent of every invention 
claimed to be an improvement on such machinery and 
test it, but must, when such an invention has been 
tested and has been approved as better than those it 
has been using, be required to adopt and use the bet- 
ter machinery. In this, as in the discharge of its other 
duties, it can only be required to use due diligence to 
provide itself with the best, but cannot be held to 
unreasonable and ruinous efforts to prevent injury. 
See Century Digest, Vol. 41, ‘Railroads,’ Sees. 1667, 
1668-1672. 
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JETSAM AND FLOTSAM. 





JURISDICTION OVER FOREIGN CORPORATIONS THAT 
HAVE CEASED TO DO BUSINESS IN THE STATE. 


By comity, a corporation, though logically incapable 
of existing outside of the state which has chartered 
it, is recognized by |the courts of a foreign state in 
which it does business when it comes to them seek- 
ing their aid. Bank of Augusta v. Earle, 12 Pet. (U. 
8.) 519. When, however, the situation is reversed, 
when the courts are seeking tke corporation, it is 
somewhat difficult to see how it can be found for the 
purposes of jurisdiction, unless, by express or im- 
plied compliance with legislative enactment, the cer- 
poration has submitted itself to the jurisdiction of the 
court. See St. Clair v. Cox, 106 U. 8S. 350; United 
States v. American Bell Telephone Co., 29 Fed. Rep. 
17, 84. The decisions, however, are in conflict. The 
courts of Massachusetts (Peckham v. North Parish, 16 
Pick. (Mass.) 274), and Connecticut (Middlebrooks v. 
Springfield Fire Insurance Co.;14 Conn. 301), follow- 
ing a dictum in an earlier New York case (McQueen 
v. Middletown Manufacturing Co., 16 Johns. (N. Y.) 
5), have denied their jurisdiction in the absence of 
express statutory enactment. In England (Newby v. 
Von Oppen, L. R. 7 Q. B. 293), and New Hampshire 
(Libby v. Hodgen, 9 N. H.394), the opposite rule has 
been established. It must, to be sure, be noted that 
neither the English nor the New Hampshire court 
dispenses entirely with statutory aid in sustaining its 
jurisdiction. In both cases statutes existed provid- 
ing for service upon officers and agents of corpora- 
tions. It might possibly be said that the courts have 
held only that the statutes applied as well to foreign 
as to domestic corporations. Whether, however, the 
rule in these cases is not in substantial conflict with 
the principle of the others is an inquiry of little mo- 
ment today (see, however, Barrow S. S. Co. v. Kane, 
(1898), 170 U. S. 100), in view of the almost universal 
modern legislation expressly providing for the service 
of process on foreign corporations as a condition to 
their doing business in the state. 

The same principles, however, are involved in a 
question which has of late rather frequently arisen 
under these modern statutes. May a fcreign corpor- 
ation which has done business in the state but has 
withdrawn, still be amenable to process served upon 
its agent in the state? It seems clear that the termin- 
ation of business dealings in the state need not ipso 
facto, terminate the statutory agent’s authority to re- 
ceive service. Inthe absence of express provisions, 
however, such authority should not easily be implied. 
The company has submitted to the jurisdiction of the 
courts in return for the privilege of doing business in 
the state; when it voluntarily withdraws, the pre- 
sumption would be that it has withdrawn for all pur- 
poses. A common class of statutes, however, pro- 
vides for the designation of special agents—frequent- 
ly state officers—other than the officers or business 
agents of the company, to receive service; and under 
these statutes some courts have held that jurisdic- 
tion over the company remains in respect to all lia- 
bilities incurred by the company while in this state. 
Sustaining the jurisdiction, Collier v. Mutual Reserve 
Fund Life Ass., 119 Fed. Rep. 617; Davis v. Kansas 
& Texas Coal Co., 129 Fed. Rep.149. Contra, Swann 
v. Mutual Reserve Fund Life Assn., 100 Fed. Rep. 922; 
Freedman v. Empire Life Insurance Co., 101 Fed. 
Rep. 535. See also Mutual Reserve Fund Life Assn. v. 
Phelps, 190 U. 8.147. This was the result reached in 
a recent case decided in the New Jersey court of 





chancery. Groel v. United Electric Co. of New Jer- 
sey, 60 Atl. Rep. 822. Under substantially identical 
statutes the decisions are about equally divided. The 
view ofthe statute taken by the New Jersey court, 
however, appears reasonabie, since, if jurisdiction 
were intended to continue only while the company 
remained in the state, provision for service on any 
persons other than the regular business agents of the 
company would scarcely be necessary.— Harvard Law 
Review. 


NEGLIGENCE AND THE ACT OF GOD. 


On November 2, 1903, February 5, 1904, and March 
27 and March 29, 1905, this journal contained editorials 
relating toa controversy betwen various American 
courts on the question whether a carrier may be held 
liable in damages if the immediate cause of an injury 
was an actof God, although previous negligence on 
the carrier’s part had subjected the property to the 
operation of the extraordinary phenomenon which 
would have been escaped if the carrier had exercised 
due care. According to a narrow and technical view, 
the act of God is treated as the proximate cause, and 
the previously negligent carrier is permitted to evade 
responsibility. This position has been taken by the 
courts of Massachusetts and Virginia and by some 
other tribunals. On the other hand, the courts of 
New York, accomplishing the obviously equitable and 
just result, have held the carrier liable for the loss. 
Michaels v. N. Y. Cent.R., 30 N. Y. 564; Read v. Spaul- 
ding, 30 N. Y. 630. We have kept track of the recent 
decisions upon the question, and they are cited 1n the 
editorials above specified. We are glad to note that 
most of the late judicial utterances follow the New 
York doctrine. In the various decisions adopting 
such rule the reasons for distinguishing cases of the 
kind from the operation of the ordinary rule of prox- 
imate cause are differently expressed. In Bipp, ete., 
Co. v. Atchison, etc., R. R., 102 N. W. Rep. 708, for 
example, the Supreme Court of Minnesota said: 

“Every reason in equity and justice relieves a car- 
rier from the performance of his contract and from 
liability for injuries to property in his custody for 
transportation resulting exclusively from an act of 
God, or other inevitable accident or cause over which 
he has no control and could not reasonably anticipate 
or guard against. But reasons of that nature lose 
their force and persuasive powers when applied toa 
carrier who violates his contract, and by his unreason- 
able delay and procrastination is overtaken by an over- 
powering cause, even though of a nature not reason- 
ably to be anticipated or foreseen. If but for his neg- 
ligence the loss would not have occurred no sound 
reason will excuse him, and he should not be relieved 
by an application of the abstract principles of the law 
of proximate cause. No wrongdoer should be allowed 
to apportion or qualify his own wrong, and if a loss 
occurs while his wrongful act is in operation and 
force, which is attributable thereto, he should be held 
liable. Davis vy. Garrett, 6 Bing. 716.” 

It is a source of satisfaction that the very recent de- 
cision of the Supreme Court of lowain Green- Wheel- 
er Shoe Co. v. Chicago, ete., Ry. (March, 1906), 106 N 
W. Rep. 498, ranges the authority of that state in 
favor of the New York doctrine which we believe 
must continue to grow in favor as the question is more 
carefully argued and more fully considered. It was 
held that where a carrier negligently delays a ship- 
ment of goods, so that it is destroyed by an act of God 
which would not have destroyed it, except for the de- 
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ay, the carrier is liable. In the opinion by McClain, 
C. J., which reviews the authorities on both sides of 
the controversy and deliberately elects what is con- 
sidered to be the better view, the following cogent 
reason, among others, is given why the carrier should 
not be exonerated: ‘*Now, while it is true that de- 
fendant could not have anticipated this particular 
flood and could not have foreseen that its negligent de- 
lay in transportation would subject the goods to such 
a danger, yet it is now apparent that such delay did 
subject the goods to the danger, and that but for the 
delay they would not have been destroyed; and de- 
fendant should have foreseen, as any reasonable per- 
son could foresee, that the negligent delay would ex- 
tend the time during which the goods would be liable 
in the hands of the carrier to be overtaken by some 
such casualty, and would therefore increase the peril 
that the goods should be thus lost to the shipper. 
This consideration that the peril of accidental de- 
struction is enhanced by the negligent extension of 
time during which the goods must remain in the car- 
rier’s control and out of the contro] of the owner, and 
during which some casualty may overtake them, has 
not, we think, been given sufficient consideration in 
the cases in which the carrier has been held not re- 
sponsible for a loss for which he is not primarily 
liable, but which has overtaken the goods as a conse- 
quence of the preceding delay in their transporta- 
tion.”--New York Law Journal. 








BOOK REVIEWS. 





WILLS ON CIRCUMSTANTIAL EVIDENCE. 


This work which we have for review at the present 
moment on the subject of circumstantial evidence, is 
a famous English work by the late William Wills, 
Esq., Justice of thé Peace, which has run through 
five editions in England. The last English edition 
was published in 1902 and was edited by the son of 
the author, Sir Alfred Wills, Knt., one of his majes- 
ty’s judges of the high court of justice. The Ameri- 
can edition is by George E. Beers of the New Haven 
bar and Arthur L. Corbin, of the faculty of the Yale 
Law School. No law writer has ever discussed with 
the clearness and accurateness of perception which 
Mr. Wills displays, the important subject of circum- 
stantial evidence. Mr. Wills does not rake over the 
surface of his subject but has dug deep the founda- 
tions and the reader feels from the moment he opens 
the book that he is under the influence of a man who 
thoroughly understands the principles of his subject 
and is capable of clearly expressing his views and 
opinions. The original work does not cite very many 
authorities, but does refer to many nisi prius cases 
tried at Old Bailey which serve to showthe probitive 
and conclusive force of circumstantial evidence. The 
American annotators, however, have cited a large 
number of American authorities, which approve, dis- 
approve or distinguish the rules laid down in the text 
and these notes are, indeed, very valuable to any law- 
yer who has need for asolution to some difficult ques- 
tion relative to the subject of the introduction or pro- 
bitive force and effect of circumstantial evidence. 
To such we confidentially commend this work as 
tendirg to offer the most satisfactory solution to ques- 
tions of this character. 


Printedin one volume of 447 pages and published 
by Boston Book Co., Boston, Mass. 





FROST ON INCORPORATION AND ORGANIZATION OF 
CORPORATIONS. 

The corporation is undoubtedly the greatest tool ever 
invented by modern enterprise for transacting every 
manner of tradeor business venture. These incor- 
poration and organization are increasing with every 
succeeding year and many of the states are contending 
with one another in offering increasingly liberal in- 
ducements and attractions for the formation of cor- 
porations under the laws of such states. This again 
has vastly increased the number of those corpora- 
tions, commonly known as “tramp” corporations, 
which makes necessary that creditors and others deal- 
ing with such corporations shall know somewhat of 
the intent and content of the corporation laws of the 
several states. For such purpose, and indeed for all 
purposes connected with the subject of the organiza- 
tion of corporation, we know of no better treatise 
than the new edition of the one we have for review 
at the present time, so ably written and edited by 
Thomas G. Frost, LL. D., of the New York bar. This 
work is a thorough treatise on the Incorporation and 
Organization of Corporations Created under the 
‘*Business Corporation Acts” of all the States and 
Territories of the United States, including therein a 
Synopsis-Digest of the General Incorporation Acts 
of the several States and Territories with Decisions 
bearing thereon; also Forms for Drawing Charters 
under the laws of the several States and Territories; 
General and Specific Object (Business) Clauses for 
insertion in Charters; Forms for By-Laws, Min- 
utes, ete., ete. 

Printed in one volume of 698 pages and published 
by Little, Brown & Co., Boston, Mass. 








BOOKS RECEIVED. 





A Compilation of Bar Examination Questions of the 
State of York, since 1896, with Answers, Referen- 
ces, Notes and Subject Index, also Rules Regulating 
Law Examinations Adopted by the State Board of 
Law Examiners, as Amended to January 1, 1906, 
and the Rules for Admission of Attorneys Adopted 
by the Court of Appeals. Edited by Wilson B. 
Brice of the New York Bar. Second Edition. Al- 
bany, N. Y., Matthew Bender & Company, 1906. 








HUMOR OF THE LAW. 


It was a little lawyer man 
Who softly blushed as he began 
Her poor, dead husband’s will to sean. 


He smiled while thinking of his fee, 
Then said to her, so tenderly. 
“You. have a‘nice, fat legacy.” 


And when, next day, he Jay in bed 
With bandages upon his head, 
He wondered what on earth he said. 
—Green Bag. 


At adinner party the other evening a well-known 
minister sat opposite one of the leading legal lights of 
Washington. During a lull which often occurs on 
such occasions, the minister casually asked the jurist 
what he thought would be the outcome of Mayor Har- 
rison’s arrest in Chicago in cenneetion with the Iro- 
q uois Theatre disaster. 
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“T can’t express an opinion without a retainer,” 
promptly replied the lawyer. 

“Ah!” exclaimed the dominie, ‘“‘I !eft my pocket- 
book at home.” 

“T left my opinion at home,’’ was the quick re- 
sponse. 

“T don’t believe you have an opinion, anyhow,” 
said the minister. 

‘I don’t believe you have any pocketbook,” was 
the final rejoinder, and then everybody laughed. 

“IT am reminded,” said the lawyer, ‘“‘of a retort 
courteous that rather knocked me out in court one 
day. I made aremark which rather nettled the op- 
posing counsel, and he replied, looking intently at my 
rather conspicuous bald head: ‘That is a very bald 
statement,’ with the accent on the bald. 

‘*“*Well,? said I, ‘My barber remarked yesterday 
that some men have hair and some have brains,’ and 
I looked pityingly at his heavy mane. 

***Ves,’ was the quick reply, ‘and some men have 
neither,’ and he looked me right in the eye.’*°—Wash- 
ington Star. : 


WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions ot 
ALL the State and Territorial Courts of Last 
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1. ACCORD AND SATISFACTION—Performance.—An ac- 
cord cannot be made a successful defense unless fully 
performed.—Burr’s Damascus Too! Works v. Peninsular 
Tool Mfg. Co., Mich., 105 N. W. Rep. 858. 

2. ADJOINING LANDOWNERS—Use of Premises. — An 
owner of land has absolute dominion over his own lands, 
and may make any legitimate use of them, regardless 
of resulting injury to adjoining landowners.—Anthony 
Wilkinson Live Stock Co. v. McIiquam, Wyo., 88 Pre. 


Rep. 364. 





%. ADVERSE POSSESSION—Evidence.—In an action to 
enjoin defendant town from opening up an alley through 
plaintiff's block, evidence examined, and held to show 
that the alley existed and that plaintiff’s possession was 
permissive only.—Incorporated Town of Hope v. Shiver, 
Ark., 90 8S. W. Rep. 1003. 

4, ADVERSE POSSESSION—Payment of Taxes. — Pay- 
ment of taxes by certain co-owners of a mining claim 
who have acquired a patent thereto must be regarded as 
a payment for the other co-owners.—Ballard v. Golob, 
Colo., 83 Pac. Rep. 376. 

5. ADVERSE POSSESSION—Public Land.—Public land 
granted toa railroad company held subject to adverse 
possession, although the land had not been certified by 
the land department to the railroad company.—Blumer 
v. lowa R. Land Co., Iowa, 105 N. W. Rep. 342. 

6 AGRICULTURE—Safety of Patrons at Fair.—An agri- 
cultural society, holding a fair for which a fee is 
charged, is bound to use reasonable care to keep all 
parts of the grounds free from dangers to its patrons.— 
Higgins v. Franklin County Agricultural Soc., Me, 62 
Atl. Rep. 708. 

7. ALTERATION OF INSTRUMENT—Materiality.—Erasure 
of certain words dispensing with notice of the intention 
of the holder Of the note to declare the same due for 
nonpayment of interest, etc., held a material alter- 
ation.—Hecht v. Shenners, Wis ,105 N. W. Rep. 309. 

8. APPEAL AND ERROR—Amended Abstract. — An 
amended abstract containing testimony of a witness 
shown by the bill of exceptions not to have been pre- 
appeal record held erroneously filed.— 
Abegglen, Iowa, 105 N. W. Rep. 350. 


served in the 
Monroe County v. 
9. APPEAL AND ERROR—Bill of Exceptions —On an 
application to strike a bill of exceptions and dismiss the 
proceedings in error, a request of plaintiff in error to 
withdraw the bill for correction held not allowable.— 
Callahan v. KE. O. Houck & Co., Wyo., 5% Pac. Rep. 372. 
10. APPEAL AND ERROR—Bill of Exceptions.—The val- 
idity of an order requiring defendant to sue cannot be 
assailed in the absence of a bill of exceptions containing 
impeaching evidence, where the record proper does not 
contradict.—Everett v. Wilson, Colo., 83 Pac. Rep. 211. 


ll. APPEAL AND ERROR—Burden of Showing Error.— 
The presumption prevails on appeal, even in injunction 
cases, that the Judgment and proceedings below are cor- 
rect.—Hyatt v. DeHart, N. Car.,52S8. E. Rep. ‘31. 


12, APPEAL AND ERRUR—Discretionary Action. — The 
action of the court in setting a case for trial on a certain 
day is so largely within the discretion of the court that 
it will not be interfered with on appeal, unless such dis- 
cretion is manifestly abused.—Brown vy. City of Blaine, 
Wash., 83 Pac. Rep. 310. 

13. APPEAL AND ErRROR—Dismissa]. — That perform- 
ance of contract to purchase real estate has been ren- 
dered impossible by acts of appellant in action to en- 
force performance held not ground for dismissal of ap- 
peal.—Moore v. Galupo, N. J., 62 Atl. Rep. 699. 

14. APPKAL AND ErrROR—Election by Husband Under 
Will.—Whether justice requires an extension of time 
within which a husband shall be permitted to waive the 
provisions of his wife’s will is a question for the superior 
court, and presents no question of law for determina- 
tion on appeal.—Jaques v. Chandler, N. H., 62 Atl. Rep. 
718. 

15. APPEAL AND ErroR—Harmless Error.—In an action 
to determine a disputed boundary, the fact that certain 
general rules of law charged were inapplicable to the 
facts held not prejudicia., to plaintiff.—Matfield v. Kim- 
brough, Tex., 908. W. Rep. 712. 

16. APPEAL AND ERROR—Parties.—Where an order is 
subject tothe payment of other specified claims, and 
they have been paid, the holders, having no interest in 
the fund in question, are not necessary parties to an 
action on the order.—Cramer v. Munkres, Wyo., 83 Pac. 
Rep. 374. 

17. APPEAL AND ERROR—Reservation of Error Below.— 
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Where the presiding judge errs in stating the issues 
raised by the pleadings in acriminal case, it is the duty 
of accused to call his attention to that fact, if he intends 
torely upon the error as a ground of appeal.—Siate v. 
Waldrop, 8 Car,, 52S. K. Rep. 793 

18. APPEAL AND Ekror—Keview of Facts.—A verdict 
supported by a sufficient amount of competent evidence 
to take the case tothe jury, and sustained by the trial 
eourt, is conclusive on appeal.—Williams vy. Ballard 
Lumber Co , Wash., 8% Pac. Rep. 323. 

19. ASSIGNMENTS—Order and Acceptance. — An order 
and acceptance given to a bank by a contractor held to 
assign to the bank no more thao should be found pay- 
able to the contractor on the completion and acceptance 
of the building —Hipwell v. National Surety Co., lowa, 
105 N. W. Rep. 31. 

20. ASSIGNMENT For BENEFIT OF CREDITORS—Ad- 
ministration of Kstute Transferred.—A creditor of a 
fa ling corporation, taking its property to sell, pay debts, 
and return the balance, held not lhabie for loss trom the 
invoice value of the properiy —Merrit, Allen & Co. v 
Torrance, Iowa, 105 N. W. Rep. 585. 

21. ASSIGNMENT For BENEFIT OF CREDITORS — Con 
ditional Sales.—The vendor ina conditional sale may 
enforce the Contruct as against the vendee’s assignor 
for the benetit of creditors.—/x re Jenks, Lowa, 105 N. W, 
Rep. 395. 

22. BANKRUPTCY — Adjudication Based on Informal 
Petition.—Under the bankruptcy act, an adjudication uf 
bankruptcy based on a petition alleging gem rally that 
the petitioners had claims umvuupting tu the aggregate 
sum of $500 held not upen to collateral attack.—Bail v. 
Hartman, Ariz., 8 Pac. Rep. 358. 

22. BANKRUPTCY — Preferences. — Purchaser of con- 
tracts from trustee in bankruptey heid entitled to sue to 
set aside prior assignment thereof.—Bryan v. Madden, 
96 N. Y. Supp. 465. 

24. BBNK&UPTCY—Property Vesting im Trustee.—Title 
in bank stock owned by bankrupt’s wife and dividends 
not declared ti,l after bankrupt’s discharge held not to 
vestin trustee.—Bryan v, Sturgis Nut Bank, Tex, 90 
S. W. Rep. 704. 


25. BANKRUPTCY — Rights of Genera Creditors of 
Bruker.—General creditors of brokers have no claim on 
any bonds actually Lelonging to customers or in any 
proceeds arising from thei: sale.—Hunt v. Smith, 96 
N. Y. Supp. 546. 

26. BANKRUPTCY—Tiansfer of Property to Defraud 
Creditors.—A void agreement by a bankrupt to transfer 
property to his wife, not accompanied by any actual 
transfer, he)d noi to amount to a transfer or removal of 
the property with intent to hinder, delay, or defraud 
creditors, which debarred the bankrupt from a dis 
charge.—Jn ve Brown, U.S. D.C , D. Ver., 140 Fed. Rep. 
383. 


27. BENEFIT SOCIETIES — Beneficiaries. — A provision 
of the constitution of a benefit society to-sell should 
contro! the distribution of benefits held a part ofthe 
contract.—Thomas v. Supreme Lodge Knights of Honor, 
Wis., l0o N. W. Rep. 922. 

28. BENEFIT SuCIETIES — Contracts of Promoters.—A 
benefit society organized under Code, tit. 9, ch. 9, § 1833, 
held not liable on a promoter’s contract to pay plaintiff’s 
assiguor acomm.ssion for obtaining insurance before 
the association was organized.—First Nat. Bank v* 
Church Federation of America, lowa, 105 N. W. Rep 578° 

29. BENEFIT SOCIETIES—False Heulth Certificate on 
Reinstatement.—W here a member of a benefit society un- 
necessarily furnished u life certificate as a condition to 
reinstatement, heid that false statements in such cer- 
tificate did not defeat the claims of the beneficiaries.— 
Arrison v. Supreme Council of Mystic Toilers, lowa, 105 
N. W. Rep. 580. 

30. BOUNDARIES—Conclusiveness of Survey. — Survey 
made by defendant’s surveyor will be considered to 
correctly establish a division line, where plaintiff did 

ot see fit to contradict the testimony of defendant 





urveyor, nor have any other survey made —Liddle v. 
Blake, Iowa, 105 N. W. Rep. 649. 

81. BOUNDAtkIES—Description in Deed.—A deed con- 
veying a portion of a lot abutting on B street, “aside 
from B street vacated,” held to convey to the grantee no 
interest in the half of B street abutting such lot —Lins 
v. Seefeld, Wis , 105 N. W. Rep. 917. z 

82, BOUNDARIES — Establishment by Acquiescence — 
The fact that the description in a deed under which a 
party claims calls fora straight boundary line docs not 
defeat a line, not straight established by the acquiescence 
of the owners for more than 10 years. — Laughlin v. 
Francis, lowa, 105 N. “VY. Rep. 860. 

33. BOUNDARIES— Reviewing Grounds of Decision of 
Trial Court.—On appeal in a case involving the location 
of a boundary line, held that the question as to estub- 
lishment of the line by acquiescence would not be con- 
sidered, owing to the grounds of decision in the triaP 
court.—Spurlin v. Hauser, Iowa, 105 N. W. Rep. 873. 

34, BROKERS—Rights of General Creditors. — Where: 
brokers purchasing bonds fur custemers have treated! 
the customers as owners, they are bound thereby, andi 
the assiguee for benefit of creditors has no greater 
right.—Hunt v. Smith, 96 N. Y. Supp. 546. 

33. BUILDING AND LOAN ASSOCIATIONS-- Deductions 
fur Expenses —Building and loan association held to 
have waived a provision of articles that there should be 
deducted from profits of stockholders a certain sum 
of exprnses. — Keilenberger vy. Oskaloosa National 
Building, Loan & Investment Ass’n, lowa, 105 N. W. 
Rep 836. 

36. BURGLARY—Evidence of Owner’s Consent.—Ona 
prosecution for burglary, the owner of the burglarized 
premises being @& witness, his want of consent tothe tak - 
ing of the stolen property must be proved by him — 
Caddell v State, Tex., 90S. W. Rep. 1018. 

#7. CANCELLATION OF INSTRUMENTS—W hen Granted.— 
For want of consideration for a note and mortgage and 
fraud the court will order a surrender of the note and 
decree a cancellation of the mortgage, irrespective of 
any question of other remedies at law. — Garretson v. 
Witherspoon, Okla., 83 Pac. Rep. 415. 


38. CARRIERS — Conversion of Goods.—A carrier is 
chargeable with a conversion if he delivers the goods to 
any other person than consignee, and though the wrong 
delivery is the result of an innocent mistake.—Mer- 
chants’ & Miners’ Transp. Co. v. Moore & Ov., Ga., 52 8. 
KE. Rep. 502. 


39. CARRIERS—EKvidence as to Injury to ®tock.—In an 
action against a carrier for injuries to a shipment of 
horses, evidence of the statement of the chief freight 
agent of the carrier held admissible.—Louisville& N. R. 
Co v. Brown, Ky.,90 8S. W. Rep. 567. 


40 CARRIERS—Failure to Furnish Car for Stock.—A 


, petition in an action against a carrier for failure tocarry 


cattle held to throw the onus on the carrier to show why 
a car was not furnished.—Kvans v. Mobile &O. R. Co., 
Ky ,90S W. Rep. 558 

41. CARRIERS—Injuries to Live Stock.—Whbere horses 
were in good condition at a certain point in transit, it 
will be presumed that they were still in such condition 
at a subsequent point, where they were delivered toa 
connecting Carrier. Powers v. Chicago, R. 1. & P. Ry. 
Co., lowa, 105 N. W. Rep. 345, 

42. CARRIERS — Liability for Passenger’s KEffects.—A 
carrier held liable for loss of a passenger’s effects and 
money necessary for the journey carried in the passen- 
ger’s trunk, which was lost while in the carrier’s custody 
for the purpose of transportation. — Knieriem v. New 
York Cent. & H. R. R. Co ,96 N. Y. Supp. 602. 

43. CARRIERS — Sickness of Animals in Transit. — A 
shipper of stock is not required to receive it beforear- 
rival at the destinationn on being notified that some of 
the animals are sick.—Houston & T. C. R. Co. v. Burns, 
Tex., 90S. W. Rep. 688. 

44. CIVIL RIGHTS— What Constitutes “Eating Houses.” 
—A place where meals are served to whomsoever ap- 
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plied, at prices charged to all, held an eating house, 
within the provisions of the civil rights statute (Code, § 
5008).—Humburd v. Crawford, Iowa, 105 N. W. Rep. 830. 

45. CONSPIRACY—Civil Action.—A conspiracy to cause 
a husband to desert his wife held, under Rev. St. 1898, §§ 
4466a, 4587c, a criminal one with an unlawful object, so 
that a civil action for damages therefrom will lie.—Ran- 
dall v. Lonstorf, Wis., 105 N. W. Rep. 663. 

45. CONSTITUTIONAL Law—Claims Against Carriers.— 
24 St. at Large, p.81, §2, providing that commoncarriers 
shall adjust claims for damages to freight within a spe- 
cified time, held not a violation of the equality clause of 
Const. U.S. Amend. 14, or Const. art. 1, §5. — Seegers 
Bros. v. Seaboard Air Line Ry., 8S. Car., 52 S. E. Rep. 797. 

47. CONSTITUTIONAL LAW — Police Power. — Whether 
legislation under the police power operates to promote 
the health, comfort and welfare of society, is a legiti- 
mate subject of inquiry by the court. — Halter v. State, 
Neb., 105 N. W. Rep. 298. 

48. CONTRACTS — Fiduciary Relations as Between 
Brothers.—There is no presumption in fiduciary rela- 
tions between brothers, especially where both of them 
are of mature years, and the fact of such confidential 
relations must be affirmatively established.—Shevlin v. 
Shevlin, Minn., 105 N. W. Rep. 257. 

49. CONTRACTS—Mortgages.—In an action by a mort- 
gagee for breach of a contract obligating defendant to 
account for mortgaged cattle which he sold to third per- 
sons, evidence held insufficient to support a judgment 
for plaintiff.—Sherman v. Ward, Ariz., 83 Pac. Rep. 356. 


50. ConTRACTS—Preliminary Negotiations Merged in 
Written Contract.—In a suit to enjoin continued viola- 
tion of an agreement not to engage in a certain line of 
business, a preliminary written agreement held to have 
merged intoa finul written contract.—Walker vy. Brosius, 
Tex., 90S. W. Rep. 655. 

51. CONTRACTS—Public Policy.—A provision of the by- 
laws of a benefit society that no will should control the 
distribution of benefits held not illegal, nor contrary to 
public policy.—Thomas vy. Supreme Lodge Knights of 
Honor, Wis., 105 N. W. Rep. 922. 

52. CORPORATIONS—Contracts of Promoters. — A pro- 
moter ofa mutual benefit association held individually 
lable on a contract to pay plaintiff’s assignor certain 
commissions for obtaining insurance which the associa- 
tion, subsequently organized, was prohibited by law 
from paying.—First Nat. Bank vy. Church Federation of 
America, Iowa, 105 N. W. Rep. 578. 


53. CORPORATIONS—Contracts Ultra Vires. — A public 
service corporation cannot be estopped from setting up 
the invalidity of a contract on the ground that it was 
without power to make it, if the subject-matter of the 
contract is in violation of a statute or a declared rule of 
public policy.—Quinby v. Consumers’ Gas Trust Co., U. 
8. C. O., D. Ind., 140 Fed. Rep. 362. 

54. CORPORATIONS—Liability of Stockholders for Cor- 
porate Debt.—The liability of stockholder of a Maryland 
corporation under Laws Md. 1892, p 156, ch. 109, § 851, 
may be enforced in the courts of New York, where the 
creditor and stockholder both reside in this state.— 
Knickerbocker Trust Co. v. Iselin, 96 N. Y. Supp. 588. 

55. CORPORATIONS—Natural Gas Companies. — A nat- 
ural gas company organized under the laws of Indiana 
is without power to make an agreement in a franchise 
contract giving a city an option to purchase all of its 
property, and such an agreement being contrary to the 
public policy of the state, the company cannot estop it- 
self from setting up Its invalidity.—Quinby v. Consumers’ 
Gas Trust Co., U. 8. G. C., D. Ind., 140 Fed. Rep. 362. 

56. CORPORATIONS—Reorganization. — Organization of 
new corporation to take over the assets of an existing 
company in such a manner as to shut out a preferred 
stockholder in that company held a fraud as against 
such stockholder.—Sparrow v. E. Bement & Sons, Mich., 
105 N. W. Rep. 881. 

51. CORPORATIONS — What Constitutes. — A company 
held a fully organized active corporation de facto, need- 





ing only the filing of its certificate with the secretary of 
state to be acorporation de jure.—McCarter v. Ketcham, 
N. J., 62 Atl. Rep. 693. 

58. Costs—Unnecessary Abstracts. — Oost of printing 
unnecessary additional abstract taxed to appellee.— 
Blumenthal v. Union Electric Co., Iowa, 105 N. W. Rep. 
588 


59. COUNTIES—Mandamus to Compel Calling Election. 
~-Knowledge and belief of the members of the county 
court that the petition for a county seat election is not 
signed by the requisite number of legal voters held no 
defense to application for mandamus to compel action 
thereon.—Mann v. Mercer County Court, W. Va., 52S. E. 
Rep. 776. 

60. CouRTS—Jurisdiction of District Court. — The dis- 
trict court is a court of general jurisdictiou, and may 
send its original process to any part of the state unless 
restricted therein by statute.—Eager v. Eager, Neb., 105 
N. W. Rep. 636. 

61. CouRTS—Jurisdiction of Orphan’s Court.—The or- 
phan’s court is a superior court of general jurisdiction, 
and has the same authority over its decrees by inquir- 
ing into the authority of its attorneys to appear as may 
be exercised by every court of general jurisdiction.— 
Vincent v. Vincent, N. J., 62 Atl. Rep. 700. 

62. CRIMINAL EVIDENCE — Reading From Books. — 
Where city directories were received in evidence, and 
their contents placed before the jury, the fact thata wit- 
ness read frcm the directories does not constitute errer 
in the absence of any claim that a false reading was 
made.—People v. Hoffman, Mich., 105 N. W. Rep. 838. 


63. CRIMINAL LAW — Remarks of Counsel and Trial 
Judge.—Remarks to the jury by the district attorney 
and observations of the trial judge not complimentary to 
defendant may be disregarded on appeal, where the evi- 
dence is clear respecting the guilt of defendant.—People 
v. Froelich, 96 N. Y. Supp. 488. 


64. CRIMINAL TRIAL—Court’s Right to Question Wit- 
nesses.—It is proper for the trial judge to question wit- 
nesses whenever he deems necessary, but the right 
should be cautiously exercised, so as to avoid giving ex- 
pression directly or indirectly to any opinion onthe mer- 
its of the case.—State v. Hazlett, N. Dak., 105 N. W. Rep. 
617. 

65. CRIMINAL TRIAL—Dying Declarations. — A state- 
ment that defendant shot the deceased and herself, made 
by a party other than the deceased, but who was mor- 
tally wounded at the time of the homicide, held properly 
received in evidence.—State v. Williams, Minn., 105 N. 
W. Rep. 265. 

66. CRIMINAL TRIAL—Evidence of Intent. — Where a 
specific intent is the gist of the crime charged, and the 
evidence tends to show that defendant was drunk, the 
jury should be instructed as to the effect of intoxication 
on the intent.—State v. Bennett, lowa, 105 N. W. Rep. 324. 


67. CRIMINAL TRIAL—Failure to Request Instruction. 
—On atrial for a misdemeanor, the failure to give an in 
struction held not reviewable in the absence of a request 
therefor, and reservation of an exception to the court’s 
refusal to give it.—Davis v. State, Tex., 90S. W. Rep. 646. 


68. CRIMINAL TRIAL—Former Jeopardy. — vne con- 
victed of violating the local option law by selling liquor 
to a minor cannot be again put injeopardy and tried for 
selling liquor to the minor.—Tompkins v. State, Tex., 90 
8S. W. Rep. 1019. 

69. CRIMINAL TRIAL—Insanity as a Defense. — Where 
the defense 1s insanity, until defendant furnishes evi- 
dence thereof the prosecution may rest on the legal pro- 
position that men are supposed to be sane.—State v. 
Wetter, Idaho, 83 Pac. Rep. 341. 

70. CRIMINAL TRIAL—Instructions as Applied to Facts. 
—Where, ina prosecution for robbery, there was no 
testimony that defendant was not at the scene‘of the rob- 
bery, while the state’s evidence conclusively showed 
that he was, it was not error to refuse to charge on the 
defense of alibi.—Delaney v. State, Tex., 90 S. W. Rep. 
642. 
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71. CRIMINAL TRIAL—Instructions Given After Jury 
Retires —Where instructions correctly state the law, 
the fact that they are given after the jury has retired will 
not render them erroneous, and it will not be presumed 
that they are given to coerce a verdict.—People v. Hoff- 
mann, Mich., 105 N. W. Rep. 838. 

72. CRIMINAL TRIAL—Remarks of Judge.—Where re- 
marks of the judge in rulings on evidence were not 
prejudicial to defendant, or did not indicate the opin- 
ion of the court as to the guilt of defendant, no error 
was committed.—State v. Roland, Idaho, 83 Pac. Rep. 
337. 

73. DAMAGES—Permanent Personal Injuries.—Where 
the injuries to minor were claimed to be permanent, 
proof of earning capacity prior to the accident held 
competent in assessing his compensation for impair- 
mnent of earning capacity after majority.—Andrews v, 
Chicago & G. W. Ry. Co., lowa, 105 N. W. Rep. 404. 


74. DEDICATION—Conveyance of Land.—The recording 
ofa plat of certain land, lying beyond the limits of a 
city, held to constitute a dedication of a square for park 
purposes, which the city was entitled to accept in the 
future.—LK hott v. City of Louisville, Ky., 909 S. W. Rep. 
990. 


75. DEEDS—Conditional Execution of Deed.—A deed 
not to be effective until executed by certain others, 
which was never done, held not effective, even though 
delivered.—Haviland v. Haviland, lowa, 105 N. W. Rep. 
354. 

76. DEEDS—‘xtent of Land Conveyed.—A deed to cer 
tain land construed, and held to convey to plaintiff's 
grantor so much of a part previously conveyed as consti- 
tuted the east half of a street, subject to the public ease- 
ment.—Lins vy. Seefeld, Wis., 1065 N. W. Rep. 917. 


77. DESCENT AND DISTRIBUTION—Public Lands.—The 
heirs of a deceased timber culture entryman held to 
take title as purchasers from the government and not 
by descent.—Gould v. Tucker, S. Dak., 105 N. W. Rep. 
624. 

78. DISORDERLY HousE—Evidence. —On a trial for 
keeping a house of ill fame, the admission of evidence 
that accused kept bank and store accounts under an as- 
sumed name held not reversible error. — People v. 
Wheeler, Mich., 105 N. W. Rep. 607. 


79. DivorcE—Counsel Fees.—That wife obtained an 
invalid divorce against her husband held no bar to her 
right to counsel fees in the husband’s action against her 
for divorce.—Dean vy. Dean, 95 N. Y. Supp. 472. 


80. DivorcE—Oustody of Children.—Under Rev. St. 
1898, § 2362, court held not authorized, in action for di- 
vorce, to award custody of children to the husband with 
a proviso that they should be left at the home of the 
wife’s mother.—McCabe v. McCabe, Wis., 105 N. W. Rep. 
6455. 

81. DivorcE—Custody of Children.—Where plaintiff 
was found guilty ofaduitery on a cross-bill in an ac- 
tion for divorce, the care and custody of the minorchild 
of the parties should be awarded to the father.—Mills v. 
Mills, Oreg., 83 Pac. Rep. 390. 


82. DOoWER—Admeasurement.—A widow is not en- 
titled, in an action for the admeasurement of dower, to 
rent arising from her one-third interest in the lands be- 
fore suit.—Hyatt v. O’Connell, Iowa, 105 N. W. Rep. 
835. 

83. EMBEZZLEMENT —-,What Constitutes.— Where de- 
fendant procured a horse, to be returned the next day, 
and rode him to a distant town and sold him and con- 
verted the proceeds, he is guilty of embezzlement.— 
State v. Roland, Idaho, 83 Pac. Rep. 337. 


34. EMINENT DOMAIN—Assessment of Damages on Sev- 
eral Tracts.—Although land had been platted in several 
tracts, held that compensation for condemning right of 
way through it need not be assessed separately.—Gray 
v. Jowa Cent. Ry. Co., lowa, 105 N. W. Rep. 359. 


85. EQquity—Laches.—The question of laches is ad- 
dressed to the sound discretion of the judge where the 





evidence is conflicting, fair minded men might reason- 
ably draw different conclusions.—Lloyd v. Simons, 
Minn., 105 N. W. Rep. 902. 

86. Equiry—Mistake of Law.—A mistake by a land- 
owner with reference to the effect on the true line be- 
tween his property and that of plaintiff’s of a division 
fence between them held a mistake of law, as to which 
he was not entitled to relief in equity.—Kitchen v. Chant- 
land, Iowa, 105 N. W. Rep. 367. ' 

87. ESTOPPEL—Title to Property.—In action concern- 
ing reel property, title held to have been in issue, so that 
plaintiff in a subsequent action could not assert title as 
heir which he failed to assert in the former action.— 
Remilliard v. Authier, 8. Dak., 105 N. W. Rep. 626. 


§8. EVIDENCE—Bill of Exceptions. — Where the evi- 
dence on a trial for contempt by violation of an injunc- 
tion is not preserved by a proper bill of exceptions, the 
only question to be reviewed is whether the pleadings 
support the judgment.—Miles v. State, Neb., 105 N. W. 
Rep. 301. 

89. EvVIDENCE—Broker’s Action for Commissions.—In 
an action to recover a commission claimed to be due 
plaintiff on the sale of a grader manfactured by defend- 
ant, a notice to produce held suflicient to justify the ad- 
mission of dary evid of the contents of certain 
letters, alleged to have been destroyed.—Nelson v. Na- 
tional Drill Mfg. Vo., 8. Dak., 105 N. W. Rep. 630. 


90. EVIDENCE—Certified Copy of Deed.—Under Ball- 
inger’s Ann. Codes & St., § 6046, certified copy of duly 
recorded deed may be introduced in evidence without 
first proving genuineness of the original.—Chrast v. 
O’Connor, Wash., 83 Pac. Rep. 248. 

91. EVIDENCE —Construction of Deed.—Where aclause 
in a deed was not ambiguous, paro!] evidence was inad- 
missible to show that the parties intended it to operate 
as a condition subsequent and clause of forfeiture.— 
Hawley v. Kafitz, Cal., 83 Pac. Rep. 248. 


92. EXCEPTIONS, BILL OF—Omission of Certificate.— 
The omission of the certificate to a bill of exceptions to 
state that it contains all the evidence is a defect in the 
bill itself.—Callahan v. E.O. Houck & Co., Wyo., 83 Pac. 
Rep. 872. 

93. EXCEPTIONS, BILL OF—Signature of Judge.—lIt is 
not the duty of the clerk with whom a billof exceptions 
has been left before signed by the judge to deliver the 
bill to thejudge for his signature.—Miller v. American 
Cent. Ins. Co., Cal., 83 Pac. Rep. 289. 

94. EXCHANGE OF PROPERTY—Mistake.—In a suit by a 
party to a contract foran exchange of corporate stock 
forrelief on the ground of mistake, evidence held; to 
sustain a finding that the other party did not share or 
have knowledge of the mistake.—Wilson ,v. Wyoming 
Cattle & Investment Co., lowa, 105 N. W. Rep. 338. 


95. EXECUTION—Refusal to Levy on Property Desig- 
nated.—Where a levying officer refuses to levy on prop- 
erty pointed out by defendant, he is liableto defendant 
for damages resulting from the levy upon other property, 
but such levy is not illegal.—Hollinshed v. Woodward, 
Ga.,52 8. E. Rep. 815. 

96. EXECUTORS AND ADMINISTRATORS — Fraudulent 
Sale.—A sale of real estate belonging to decedent, made 
by his executor to the surety on his bond under an or- 
der procured through fraud, may be set aside at the 
suit of the devisee.—Fincke v. Bundrick, Kan., 83 Pac. 
Rep. 403, 

97. EXECUTORS AND ADMINISTRATORS—Litigation Ex- 
penses.—The expenses of an administrator dependent 
on judicial discretion should not be allowed in cases 
where they are the result of bad faith or inexcusable 
negligence.—Mackin v. Hobbs, Wis., 105 N. W. Rep. 305. 

98. EXECUTORS AND ADMINISTRATORS — Payment of 
Claims.—An administrator held justified in paying a de- 
mand note secured by a mortgage on real estate of his 
intestate out ofthe latter’s personal assets, though the 
note secured was not filed as a claim against the estate, 
and no demand was made by the holder out of the per 
sonal assets.—Appeal of Beard, Conn., 62 Atl. Rep. 704. 
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99. FEDERAL CouRTs—Amonnt in Contr. versy.—Inan 
action of ejectment in a federal court to recover a tract 
of land alleged to be of greater Value than $2,000, the 
court is not ousted of jurisdiction because of dvfendant 
by his xnswer disclaims as to allexcepta portion of the 
track which is of less value.— Way v. Clay, U.=.C.C, S. 
D. W. Va., 140 Fed. Rep. 352. 

100. Fikrk INSURANCE—Value of Articles Lost.—In an 
action on a fire policy, court held not authorized to di- 
rect a verdict for defendant because of difficulty of ascer- 
taining value of articles lost —Wa.ker v. Western Under- 
writers’ Assn., Mich., 105 N. W. Rep. 597. 

101. FRauUD—Kquity Jurisdiction.—Fraud perpetrated 
by pr.vate persons in the procurement of the exercise 
of a legislative or governmental power of itself affords 
no ground of equity jurisdiction, unless it is expressly 
given by statute.—Mann v. Mercer County Court, W. 
Va ,52 8. KE. Rep. 776. 

102. FRAUDS, STATUTE OF—Purol Lease.—A lessee in a 
parol lease for a term of years has the barden of proving 
that he would suffer some material injury if the lessor 
be permitted to terminate the lease at the expiration of 
any year,us provided by the statate, inorder to prevent 
the lessor exercising such right —Watkins v. Balch, 
Wash.,83 Pac. Rep. 321. 

103. FRAUDULENT CONVEYANCES—Burden of Proor.— 
Where a child receives a vuluntary conveyance from his 
parent, he has the burden of rebutting constructive 
fraud.—Campbell v. Cumpbell, lowa, 105 N. W. Rep. 
583 

104. FRAUDULENT CONVEYANCES—Setting Aside.—A 
grantee under x fraudulent conveyance held not en- 
titled, on the setting aside thereof, to credit for pur- 
chase money paid by him.—Willett v. Fruelich, Ky , 90 
S. W. Rep. 572. 


105. FRAUDULENT CONVEYANCES—Voluntary Convey- 
ances.—A voluntary conveyance, which if allowed to 
stand will defexut the collection of an indebtedness exist- 
ing at the time because of present insolvency, will be 
presumed fraudulent.—Crary v. Kurtz, lowa, 105 N. W, 
Rep. 590. 

106. GARNISHMENT — Notice to Garnishee. — Where a 
garnishee is excused from answering on the first day of 
the term, he cannot be held thereafter to be in defuult 
without notice of the commissioner appointed to take 
answer as to the time and place when he should answer.— 
Bower Bros. v. Hansen, Iowa, 105 N. W. Rep. 394. 

107. HOMESTEAD—Contract to Devise.—A contract for 
a gift of land in consideration of the care of the owner 
during life is enforceable after performance of the 
services, though the premises are homestead .—Soper v. 
Galloway, Lowa, 105 N. W. Rep. 399. 

108. Homic:DE—Defense Against Simple Assault.—A 
person upon whom a simple assault 1s made muy not 
stand his ground and take the life of his assailant in 
order to prevent the simple assault from being carried 
into effec:.—State v. Waldrop, S. Cur., 5238. E. Rep. 793. 


109. HUSBAND AND WIFE—Chattel Mortgages.—A hus- 
band held entitled to sue on a note given for a loan com- 
munity money, though it was made payable to his wife.— 
Brenneke v. Smaliman, Cal., 84 Pac. Rep 402. 

U0. HUSBAND AND WIFE—Wife’s Interest in Person- 
alty of Husband.—A wife has no vested interest in the 
non-exempt personal property of her husband in his 
lifetime, and her assent to his disposition of it is not es- 
sential —Trabbic v Trabbic, Mich., 195 N. W. Rep. 876. 


111. HU8B4‘ND AND WIEE — Wife’s Separate Estate.— 
Where by consent of the husband the wife keeps board- 
erson her own account and invest, the accumulated 
board money inland in her own name, it is not subject 
to her husband’s debts.—Ehlers v. Biumer, Iowa, 105 N. 
W. Rep. 406. 

112, InJuNCTION—Continued Trespass.—One in law- 
ful possession of his dwelling may restrain repeated 
trespasses until the title and right of possession may be 
settled in some orderly manner. — Heaton v. Wireman, 
Neb., 105 N. W. Rep. 634. 





113. INJUNCTION— Motion for Dissolution. —There is no 
inflexible rule as to the measure of new evidence re- 
quired to entitle a defendant to the dissolution of a 
prelimary injunction but each case must be decided on 
its own peculiar facts. — Ford v. Taylor,U. S.C. C, D. 
Nev., 140 Fed Rep. 356. 

114. INSANE PERSONS—Inquisition.—Order superseding 
inquisition in lunacy will not be granted to supersede 
proceedings not affecting property rights.—Jn re Ellis, 
N.J,62 Atl Rep. 702. 

115. JUDGMENT—Jurisdiction to Set Aside Default,— 
A circuit judge held without jurisdiction to set aside a 
judgment by default, on an application made more than 
six months after service, under circuit court rule 12.— 
Biensteadt v. Clinton Circuit Judge, Mich., 105 N. W. 
Rep. 875. 

116 JurY—Action in Equity —Though one is entitled 
to have the question of damages in an equitable action 
tried by a jury, it is noterrorto refuse a general demand 
for a jury.— Meek vy. De Latour, Cal , 83 Pac. Rep. 300. 

117. LANDLORD AND TENANT—Partial Invalidity of 
Judgment For Rent.—A justice’s judgment, in a suit for 
untawful detainer, awarding plaintiff possession and 
rent ia excess of the jastice’s jurisdiction, held vuid only 
so fur as it related to the rent.—South St. Joseph Town 
Co. v. Scott, Mo., 90S. W. Rep. 727. 

118, LIBEL AND SLANDER — Upprobrious Epithets. — 
Calling a woman “a dirty vile woman” doves not charge 
her with the offense of adultery, and is nut actionable.— 
Feast v. Auer, Ky., 90S. W. Rep. 564. 

1l¥. LIBEL AND SLANDER—Statements Libelous Per Se.— 
Whrre circulars published of and concerning plaintiff 
were libelous perse, plaintiff could recover without an 
allegation or proof of special damage. -Burr’s Domas- 
cus Tool Works v. Peninsular T.ol Mfg. Uo., Mich., 105 
N. W. Kep. 858. 

120. LICENsES—Merchants.—Code, § 700, giving cities 
and towns power to detine who shall be considered 
transient merchants, held not a grant of power to de- 
clare those persons to be merchants who are not such.— 
State v. Nelson, lowa, 105 N. W. Rep. 327. 

121. LIMITATION OF ACTIONS — Pieadings.—Where a 
petition is demurred to on the ground that the action is 
barred by limitatiovs, reference need not be made to the 
particular section relied on.—tay v. Costa, Cal., 83 Puc. 
Rep. 275. 

122, LIMITATION OF ACTIONS—Trespass to Try Title. — 
In trespass to try title, plaintiffs held not entitled o 
rely on the coverture of their mother to suspend the 
statute of limitations; such disability not having been 
pleaded.—Lamberidu v. Barnum, Tex., 90S. W. Rep. 698. 


122, Lost INSTRUMENTS—Kstablishment.—In an action 
to establish an unrecorded lost deed and to cancel sub 
sequent recorded adverse deeds, the burden was on de- 
fendants to affirmatively show thatthey were bona fide 
purchasers.— Lloyd v. Simons, Minn., 105 N. W. Rep. 902. 


124. MALICIOUS PROSECUTION — Instructions. — On a 
counterclaim for malicious prosecution, failare of the 
court to submit the question of defendant’s actual guilt 
ofthe crime charged, as distirgaished from plaintiff’s 
reasonable beliefof such guilt, held not error.—Farwer 
v. Norton, Iowa, 105 N. W. Rep. 371. 


125. MASTER AND SERVANT—Assumed Risk.—A servant, 
injured while operating a steel-shearing machine, with 
knowlege of its defective condition, held to have as- 
sumed the risk.—Goga v. Americon Car & Foundry Uo., 
Mich., 105 N. W. Rep. 859. 

126. MASTER AND SERVANT — Contributory Negli- 
gence.— Where an employee did not know ofa hole in the 
floor, und was walking backward when he was injured, 
his contributory negligence was for the jary.—Burke v. 
Manhattan Ry. Co., 96 N. Y. Supp. 516. 

127. MASTER AND SERVANT—Exposed Cog Wheel a Mat- 
ter of Negligence.—The maintenance of exposed cog- 
wheels at a place near which servants must necessarily 
work, when it 1s easy and practicable to cover such 
wheels at a slight expense, is negligence on the part of 
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the master.—Williams v. Ballard Lumber Co., Wash., 
83 Pac. Rep. 323. 

128. MASTER AND SERVANT — Negligence of Master.— 
In an action by servant against the master for negligence 
as to positive duty, the master held liable, though his 
negligence must have been set in operation by the act of 
one who otherwise was a fellow servant.—Schwarzschild 
& Sulzberger Co. v. Weeks, Kan., 83 Pac. Rep. 406. 

129. MASTER AND SERVANT—Superintendence of Labor 
Organization.—Where individual workmen muke it a 
condition of their accepting service that the contractor 
will yield in their favor freedom of action in respect to 
the selection of a superintendent, they absolve him from 
the responsibility which otherwise would be thrown on 
him.—Farmer v. Kearney, La ,39 So. Rep. 967. 

4130. MASTER AND SERVANT—Vice Principal.—A fore- 
mau held a vice principal when he assumes to discharge 
the duties toward the workmen which the law imposes 
upon the principal —Christ v. Wichita Gas, Electric 
Light & Power Co., Kuan , $3 Pac. Rep. 199. 

131. MECHANICs’ LIENS — Extras Furnished. —In an 
action by «a subcontractor’s assignee to enforce a 
mechanic’s licn, plaintiff held not entitled to recover 
against the owner fur excras alleged to have been furn- 
ished to the contractor.—Security Nat. Bank v. St. Croix 
Power Co., Wis , 105 N. W. Rep. 914. 

132, MECHANICs’ LIENS—Transfer of Property.—A pur- 
chaserof real estate under a contract requiring his ven- 
dor to complete an unfinished building thereon accord- 
ing to the cortracts then outstanding held to have con- 
sented to the subsequent construction, entitling the 
contractors to a lien under Lien Law, Laws 1397, p. 516, 
ch. 418, §3.—Pupe v. Heckscher, 96 N. Y. Supp. 533. 

133. MORTGAGES— Discharge of Lien.—A mere promise 
for an extension by ® creditor to « husb.nd, who is the 
sole debtor and the owner of the title of a mortgugeu 
homestead, will not discharge the mortgage because 
entered into by the husband alone.—McKinley: Lanning 
Loan & Trust Uo. v. Johnson, Neb., 105 N. W. Rep. 899. 


134. MORTGAGES — Future Advances.—In order that 
Payment by mortgagee sha | constitute an advancement 
w.thin the meaning of aclause of the mortgage secur- 
iog advancements, such paymeut must involve a con 
tract relation. — Provident Mut. Bldg. Loan Ass’n v. 
Shaffer, Cal., 83 Pac. Rep. 274. 

135. MUNICIPAL CORPORATIONS — Action on Building 
Contractor’s Bond.-Where a contract with a city fora 
library building was to becompleted by a certain time, 
p-oof of what the city paia as rept fur a certain room 
held not to establish the value of the use of the library 
building.—Hipwell v. National Surety (o., Iowa, 105 
N. W. Rep. 518. 

136. MUNICIPAL CORPORATIONS—Contracts for Public 
Improvement.—The acceptance of an order given bya 
contractor held not to constitute a payment prior to the 
completion of the building, and not to violate the con- 
dition of the contract forbidding its assignment. — Hip- 
well v. National Surety Co , lowa, 105 N. W. Rep. 318. 

137. MUNICIPAL CORPORATIONS—Defective Side walks.— 
A city ordinance held no defense in an action for in- 
juries to ove who tripped over a spike prvujecting from 
planks placed across a sidewalk by defendant.—Wile v. 
Los Angeles Ice & Cold Storage Cu., Cal., 83 Pac. Rep. 
271. 

1388 MUNICIPAL CORPORATIONS—Duty to Inspect Side- 
walks.—A city is bound to inspect and supervise side- 
walks, and its duty is not fulfilled by taking merely 
such notice of the condition of the walks as wuuld be 
taken by any person walking over the same.—Short v, 
City of Spokane, Wash., 83 Pac Rep. 183. 

189. MUNICIPAL CORPORATIONS—Resurvey of Alley — 
Resurvey ofan alley in a city made without any ori.inal 
monuwents or other evidence of the true lines are nut 
conviacing weight as to the location of the true lines.— 
Milwaukee Boiler Co. v. Wadhams Oil & Grease Co., 
Wis., 105 N. W. Rep. 312. 

140. MUNICIPAL CORPORATIONS — Rights of Abutting 





Street Owners.—The owner of a Jot bounded by a public 
street within a recorded town or village plat takes title 
tothe center of the street, subject to the public ease- 
ment.—Lins v. Seefeld, Wis., 105 N. W. Rep. 917. 

141. NEGLIGENCE—Care Required of Building Owner. 
—The owner of a building as between himself and the 
public is held tothe exercise of reasonable care and skill 
only, and is not an insurer of the safe condition of his 
building —Connolly v. Des Moines Inv. Co., Iowa, 105 
N. W. Rep. 400. 

142. NEGLIGENCE — Contrbutory Negligence. — In an 
action of negligenee, an instruction that, even if plaintiff 
was negligent, defendant would still be liable if after 
knowledye of such negligence it might by exercise of or- 
dinary care have avoided the injury, was properly re- 
fused.—Owen vy. Portage Telephone Co., Wis .105 N. W. 
Rep. 924 

144. NEGLIGENCE —Domestic Fow]s.— That defendant’s 
domestic chicken suddenly took to flight and broke the 
window in plaintiff’s store held not reasonably to have 
been anticipated from the pursuit thereof by defendants” 
servant, so as to render defendants liable for the damage 
occasioned.—Malony v. Bishop, lowa, 05 N. W. Rep. 407. 


144. NEGLIGENCE—Landlord and Tenant.—A subcon- 
tractor and not the original contractor held liable for 
damages sustained by a tenant during the remodeling of 
his building.—Banecroft v. Godwin, Wash., 88 Pac. Rep. 
189. 

145. NEGLIGENCE—Proximate Cause.— A _ street car 
company held not liable for injuries received by passen- 
ger unless the negligence of its servants was the proxi- 
mate cause of the injury.—Bevard v. Lincoln Traction 
Co., Neb , 105 N. W. Rep. 635. 

146. NUISANCE—Rights of Private Persons —A nuis- 
ance rendering the occupancy of dwellings materially 
uncomfortable is a private one as to each occupant, for 
which each may have a private action.—Meek v. De La- 
tour, Cal. , 83 Vac. Rep. 300. 


"147. NEW TRIAL—Withdrawal of Attorney as Grounds. 
—Party seeking new trial on the ground of withdrawal of 
attorney without notice to him held to have the burden. 
of showing absence of notice of such withdrawal.—Ran- 
som v. Leggett, Tex., 90S. W. Rep. 668. 

148, PATENTS—Constrned as Contracts.—A patent isa 
contract made by the acveptance by ti-e government of 
the proposition of the inventor in bis application.—O. H. 
Jewell Filter Co. v. Jackson, U.S. C. C. of App., Eighth 
Circuit, 140 Fed» Rep. 840. 

14", PAYMENT—Burden of Proof.—Where a complaint 
alleges a debt, and the answer alleges payment, and 
plaintiff proves that the debt was contracted, the burden 
of proving payment is upon defendant.—Sanguinetti v. 
Pelligrini, Cal., 8% Pac. Rep. 293 : 

150. PLEADING—Election Between Causes of Action.— 
Where cattle, included in separate wortgages, were con- 
verted by defendant, and plaintiff sued as a holder of 
both mortgages, a motion to elect as to his cause of ac- 
tion was improperly disallowed.—Foster-Cherry Com- 
mission Co. v. Davis, Mo.,90S. W Rep. 784. 


151. PLEADING — Necessity of Reply.— Where facts 
which might be used either as a defense or counterclaim 
are pleaded as a defense merely, and the answer de- 
mands no affirmative relief, no reply is necessary .— Re- 
gan v. Jones, N. Dak., 105 N. W. Rep. 613. 


152. Post OF F1ICE—Use of Mails to Defraud. — An in- 
dictment under section 2 of Act March 2, 1989, 25 Stat. 
873, ch. 393 [U.S Comp. St. 1901, p. 4698], for using a fic- 
titious name in cenducting a scheme to defraud by 
means of the post office establishment, must set out 
facts constituting such scheme or device.—United States 
v. Ktheredge, U.8.C C.,N. D. Ala., 140 Fed. Rep. 376. 

153. PRINCIPAL AND AGENT—Ratification of Agent’s 
Acts.—It is not necessary for a principal to be present 
at the time of the commission of his agent’s act in order 
for him to ratify that act.—State vy. Waldrop, 8. Car., 52 
S.E Rep. 793. 

154. PRINCIPAL AND SURETY—Consideration.—A prom- 
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ise as guarantor or surety to pay an executed contract o 
indebtedness of a third person, without additional con- 
sideration, is not binding.—Bluff Springs Mercantile Co. 
v. White, Tex., 90S. W. Rep. 710. 

155. PUBLIC LANDs—Right to Attack Surveys. — One 
who has not acquired any right to land held not entitled 
to litigate the question of a vacancy between surveys 
under which another claims the land, — Hickey v. Col- 
lyns, Tex., 90S. W. Rep. 716. 

156. RAILROADS—Destruction of Property.—In an ac- 
tion against a railroad for the destruction of plaintiff’s 
property by fire, the question whether sparks from de- 
fendant’s engine ignited the car held one for the jury.— 
Cincinnati, N.O. & T. P. Ry. Co. v. Cecil, Ky.,90S8. W. 
Rep. 585. 

157. RAILROADS—Obstruction of Streets.—It is not neg- 
ligence as a matter of law for arailroad company to per 
mit an engine standing at a station to extend slightly 
over the street line for a longer period than five consec- 
utive minutes.—Burns v. Delaware & H. Co., 96 N. Y. 
Supp. 509. 

158. RECEIVERS—Right of Seller to Reclaim Goods.— 
Goods in hands of receiver of buyer fraudulently induc 
ing sale held recoverable by seller acting promptly.— 
Seeley v. Seeley How-Le Van Co., Iowa, 105 N. W. Rep. 

159. REPLEVIN— Evidence as to Ownership. — In re- 
plevin to recover a horse, a bill of sale, claimed to have 
been made to a prior owner under whom defendant 
claimed, held admissible without proof of its genuine- 
ness.—Leavitt v. Shook, Oreg , 83 Pac. Rep. #91. 


160. ROBBERY—Evidence.—In a prosecution for rob- 
bery, testimony of a witness that on the night of the al- 
leged crime he saw prosecutor at the depot just before 
train time was competent in corroboration of prosecu- 
tor’s testimony that he was there.—Delaney y. State, 
Tex., 90S. W. Rep. 642. 

161. SALES — Acceptance of Goods.—The fact that a 
purchaser accepts a part of a bill of goods sold and pays 
forthem with the freight thereon does not estop him to 
deny his liability to pay freight on the balance of the 
bill.—Robert Buist Co. v. Lancaster Mercantile Co., S. 
Car., 52 8. K. Rep. 789. 


162. SAaLES—Breach of Warranty.—The seller held not 
relieved of duty to recompense the purchaser for breach 
of guaranty of the horse sold because of the failure to 
return him for exchange; time for testing him having 
been extended.—Otto v. Braman, Mich., 105 N. W. Rep. 
601. 

163. SaLES—Construction of Warranty. — The “first 
day of use” of a traction engine by a purchaser, within 
a clause of the contract limiting any claims for breach 
of warranty, held the day after the seller’s expert had 
put the machine in order and left it with the purchaser. 
—Shearer v. Gaar, Scott & Co., Tex., 90S. W. Rep. 684. 


164. SALES—Demand for Delivery.—Where property is 
sold to be delivered at once after payment, and the sel- 
ler fails to make such delivery, notice of suit is a suffi- 
cient demand.—Fay v. Fitzpatrick, lowa, 105 N. W. Rep. 
398. 

165. SALES — Election! to Treat Fraudulent Sale as 
Valid.—Any unequivocal act whereby a seller with 
knowledge of the buyer’s fraud in procuring the sale 
elects to treat the sale valid held a sufficient election.— 
Seeley v. Seeley: Howe-Le Van Co., Iowa, 105 N. W. Rep. 

166. SPECIFIC PERFORMANCE—Pareol Gift of Land.—A 
parol gift of land, when followed by possession and the 
making of valuable and permanent improvements by 
the donee, may be enforced in equity.—Karren v. Rainey, 
Utah, 83 Pac. Rep. 333. 

167. STATUTES—Spirit or Letter of the Law. — That 
which is clearly not within the intention of the statute, 
although within the letter thereof, is held not to be with- 
in the statute.—Sexton vy. Sexton, Lowa, 105 N. W. Rep. 
314. 

168. STREET RAILROADS — Burden of Proving Negli- 





gence.—In an action against a street railway company 
for injuries to a passenger, the burden of proof on the 
question of negligence does not shift to defendant on 
proof that the injuries resulted from the derailment of 
a car.—Omaha St. Ry. Co. v. Boesen, Neb., 105 N. W. Rep. 

169. STREET RAILROADS—Employment of Competent 
Servants.—A street railroad compuny engaged in oper- 
ating cars by electricity must employ men of experience 
and competency, and its failure to doso is negligence.— 
Blumentbal v. Union Electric Co., Iowa, 105 N. W. Rep. 
588. 

170. SUNDAY—Violation of Sunday Barbering Law.— 
Infurmation charging accused with barberiag on Sun- 
day, the 10th day of April, 1904, held to show that the acts 
complained of were committed on Sunday.—State v. 
Bergfeldt, Wash., 83 Pac. Rep. 177. 

171, TAXATION—Property Used for Religious Purposes. 
—The abandonment of property formerly used exclu- 
sively for religious and educational purposes, with the 
intention of never again so using it, together with actual 
cessation of such use, renders such property liable to 
taxation from the time of such abandonment.—Holt- 
haus v. Adams County, Neb ,105 N. W. Rep. 632. 

172. TELEGRAPHS AND TELEPHONES—Negligence.—In 
an action for negligence, findings that defendant’s neg- 
ligence was the proximate cause of the injury and that 
plaintiff’s injuries proximately contributed thereto were 
not inconsistent.—Owen vy. Portage Telephone Co., Wis., 
105 N. W. Rep. 974. 

173. TRIAL—Request for Special Interrogatories.—A re- 
quest for a special interrogatory, in an action for death 
of a servant, calling for an answer as to which part of a 
certain blow pipe connected with a pulp digester broke 
first, held properly refused.—Horr v. C. W. Howard 
Paper Co., Wis., 105 N. W. Rep. 668. 


174. Trusts —Implied Powers of Trustee.—A trustee 
who conforms with the provisions of the trust has 
authority to adopt measures which are implied in the 
general directions of the trust insrtument. — Kipp v. 
O’Melveny, Cal., 83 Pac. Rep. 264. 


175. WILLS—Bequest to Descendants of Life Tenants.— 
A will, creating a trust of personal property to be ter- 
minated and the rest divided among testator’s grand- 
children or their descendants, held to vest the personal- 
ity in the grandchildren per capita and not per stirpea.— 
Potts v. Shirley, Ky., 90 S. W. Rep. 590. 


176. WI1LLS—Establishment of Lost Will.—Where a will 
conceded to have been executed cannot be found after 
death of testator, the presumption arises thatthe same 
was destroyed with intent to revoke. — Thomas v, 
Thomas, Iowa, 105 N. W. Rep. 403. 


177. Witts—Kstates Created.—A testator cannot, af- 
ter making a devise in fee simple, provide for the dis- 
position ofthe property on the death of the one thus 
vested with an absolute title.—Steiff v. Seibert, lowa 
105 N. W. Rep. 328. 


178. WILLS —Interest on Legacies.—Pecuniary legacies 
draw interest after one year from the death of the testa- 
tor, unless the will provides otherwise.—Woodward’s 
Estate v. Holton, Vt., 62 Atl. Rep. 718. 

179. WITNESSES—Competency of Codefendant After 
Pleaof Guilty.—One who has been jointly indicted with 
a defendant on trialand has entered a plea of guilty isa 
competent witness for the state on the trial of his co- 
defendant.—State v. Knudtson, Idaho, 83 Pac. Rep. 226. 

1‘0. WITNESSES —J mpeachiment.—W here the prosecut- 
ing attorney on cross-examination of an accused asks 
him if he has not been guilty of a similar offense at 
another time, he is concluded by the answer.—Nickoli- 
zack y. State, Neb., 105 N. W. Rep. 895. 

181. WORK AND LABOR—Implied Contracts.—One who 
clears a tract of land under a purported contract for the 
purchase of the land, which, by reason of indefiniteness, 
is not susceptible of enforcement, held entitled to re- 
cover for the work done by him.—Buck v. Pond, Wis., 
105 N. W. Rep. 909. 








